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L. INTRODUCTION

The 1990 amendments to the Clean Air Act (the “Act” or “CAA”) required EPA to study
the health hazards posed by toxic substances being emitted from electric utility steam generating
units(“EGUS’ or “ power plants’). Theamendmentsal sorequired EPA to determine—based on that
study — whether it was “appropriate and necessary” to regulate such emissions as “hazardous air
pollutants’ (HAPs) under section 112 of the Act. EPA conducted the mandated study through which
the agency documented the severe health impacts posed by mercury and other toxic emissionsfrom
power plants. Based on these findings, EPA formally determined in December of 2000 that it was
“appropriate and necessary” to regulate coal- and oil-fired power plants under section 112. Having
madethat finding, EPA isrequired to set appropriate plant-specific emission standards based on the
“maximum achievable control technology” (“MACT”) for mercury and other HAPs emitted from
power plants.

Inits Notice of Proposed Rulemaking (NPR) published on January 30, 2004 (69 Fed. Reg.
4652 (January 30, 2004)) and the Supplemental Notice (SNPR) published on March16, 2004 (69
Fed. Reg. 12398 (March 16, 2004)), EPA proposes two distinct optionsfor the regulation of power
plant mercury emissions. Oneisto set aplant-specific MACT standard. Asisdiscussed below, the
particular standard the agency proposed is much too weak and is at odds with the criteria that the
Act requires EPA to use. Section 112 requires EPA to adopt an appropriate plant-by-plant MACT
standard, which will lead to significant and expeditious reductions of mercury. See 42 U.S.C.A.

§7412(i)(3). In short, EPA must require emitters to install state-of-the-art control equipment that



will achieve real and substantial emissions reductions.” In the current rulemaking, however, EPA
appears driven by a different yardstick: it proposes to set standards that most power plants can
achieve without having to install additional controls. Thus, through its subcategorization by ranks
of coal, through the manner inwhichit hasfactored in variability, through its method of compliance
determination, and through other means, EPA has structured its proposed MACT standard so asto
build in buffer-upon-buffer to avoid substantial emission reductions. With all of these buffersin
place, the end result isaMACT standard for bituminous coal that is 17 times the actual emissions
level that isalready achieved by thetop 12 percent performersusing current technology. Thisresult
istotally at odds with the requirements of the Act. The MACT standard EPA is proposing would
result in total mercury reductions from EGUs of |ess than 30 percent, which is nothing more than
would be achieved as a co-benefit from regulations that target other pollutants.

Asan alternative, EPA has proposed an emissionstrading scheme asits preferred approach.
Specifically, EPA’s proposed mercury trading program is expected to result in mercury emission
reductions of approximately 70 percent by 2018, although recent EPA models indicate that these
reductions will not be achieved until 2025 to 2030, if then. Having proposed such aweak plant-
specific MACT standard, EPA argues that its preferred emissions trading scheme looks good by
comparison. Theagency assertsthat emissionstrading isauthorized under section 111(d) or section

112(n). However, asisdiscussed below, the Act provides no such authority for trading under either

*

EPA isrequired to adopt aMACT standard for existing sources that represents “the
average emission limitation achieved by the best performing 12 percent of the existing sources,” and
for new sources, the MACT standard must be the “emission control that isachieved in practice by
the best controlled similar source.” See 42 U.S.C.A. 7412(d)(3). Here, as dsewhere in these
comments, we refer to “the best performing 12 percent of the existing sources,” but recognize that
this not the complete description of the legal requirement.
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section cited. EPA has a clear statutory obligation to set a plant-specific MACT standard for
mercury unless and until it formally “delists’ power plants from regulation under section 112 in
accordancewith the process and criteriaestablished by section 112(c)(9)(B)(ii). Becausethereisno
reason to support delisting power plants asasource category, the agency hasno meansof annulling
its earlier “appropriate and necessary” finding.

In addition to the unauthorized trading program, EPA has proposed to establish a “ safety
valve’ provision through whichindustry can obtainrelief if the price of purchasing emission credits
exceeds a set threshold. Leaving aside the fact that the agency has provided no explanation of how
it set the proposed threshold, creating such aloophole would undercut the very market forces that
EPA istrying to create. In addition, thereisalso no authority for such aprovisioninthe Act. To
the contrary, the Act requires EPA to “protect public health with an ample margin of safety,” not
to enact regulations that only serve to protect the economic interests of the power industry.

Power plants are the largest remaining source of mercury, which is one of the most toxic
substances that we face. EPA does not quegsion that mercury is a dangerous, persistent,
bioaccumulative neurotoxin that has been proven to cause avariety of developmental neurol ogical
abnormalitiesin babiesand young children, incdluding delayed devel opmental milestones, cerebral
pal sy, reduced neurol ogical test scores and delaysand deficitsin learning abilities. Tothe contrary,
EPA is issuing fish consumption advisories warning the public of the grave dangers posed by
mercury at the same time it is proposing extremely weak and unprotective regulations that
contravene the CAA. EPA must live up to its statutory obligation under the CAA to protect the

public health.



For the reasons set forth in the comments below, EPA must abandon its proposed cap and
trade approach, aswell asits watered-down MACT standard. EPA must abide by its December
2000 regulatory finding that it is* appropriate and necessary” to regulate power plantsunder section
112 of the CAA, and it must adopt appropriate plant-specific MACT standards for mercury, nickel
and all other HAPsthat are emitted by EGUsin significant amounts. Our detailed commentsfollow.
II. EPA HAS DOWNPLAYED AND MISCHARACTERIZED THE CURRENT

SCIENCE AND TECHNOLOGY CONCERNING THE PUBLIC HEALTH

IMPACTS CAUSED BY MERCURY EXPOSURE, WHICH SUPPORTS THE

NEED FORAN APPROPRIATE MACT STANDARD UNDERSECTION112.

In its proposed mercury rule, EPA disregarded the available science when evaluating the
adverse hedth impacts of mercury exposure, ignored the degree to which the public is exposed to
mercury, did not assess the benefits to the public health of decreased methylmercury ingegtion in
fish, and presented, without foundation, the global and local impacts of mercury deposition. There
Is overwhelming evidence, including recent new data, that mercury emissions from U.S. power
plants are severely impacting inland U.S. waters and coastal waters, leading to massive
environmental damage and the need for fish consumption advisories. Mercury emissionsfromU.S.
power plants are also contributing to adverse effects on human hedth. The relaionship between
mercury emissionsfrom coal-fired plantsand the elevated level s of mercury in fishisnot in dispute.
Thereissound scientific basi sfor requiringstringent controlsfor mercury emissionsbased on EPA’ s
own statements. Further, uncertainties that may exist point to the need for, not the weakening of,
safeguards to reduce the public’s exposure to mercury.

Methylmercury, the organic form mercury assumesin fish, isapotent neurotoxin that poses

thegreatest risk to the devel oping fetus, infants, and young children. EPA’sown regulatory finding,

as published in the Federal Register in December 2000, concluded that “mercury isboth a public
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health concern and a concern in the environment” and that “there is a plausible link between
methylmercury concentrations in fish and mercury emissions from coal-fired electric utility steam
generating units.” 65 Fed. Reg. at 79830 (1* column). In thisregulatory finding, EPA relied in
part on an independent eval uation of the health impacts of methylmercury, completed in July 2000
by theNAS, and on EPA's December 1997 “ Mercury Study Report to Congress.” Specifically, EPA
found:

Most of the mercury currently entering U.S. water bodies and

contaminating fish is the result of air emissions which, following

atmospheric transport, deposit onto watersheds or directly to water

bodies. EPA concluded that, given the total mass of mercury

estimated to be emitted from al anthropogenic sources and EPA's

modeling of the atmospheric transport of emitted mercury, coal

combustion and waste incineration most likely bear the greatest

responsibility for direct anthropogenic mercury deposition to the

continental U.S. There is a plausible link between emissions of

mercury from anthropogenic sources (including coal-fired electric

utility steam generating units) and methylmercury in fish. Id. at

79827 (2™ column).
EPA further found that “the available information indicates that mercury emissions from electric
utility steam generating units comprise a substantial portion of the environmentd loadings and are
athreat to public health and the environment.” 1d. at 79827 (3 column). EPA estimated (based on
its February 1998 “Study of Hazardous Air Pollutant Emissons from Electric Utility Steam
Generating Units— Final Report to Congress”) that coal -fired plants emitted approximately 46 tons
of mercury in 1990 and 51 tons in 1994. |d. at 79828 (1* column). Mercury emissions were
estimated to be 43 tonsin 1999 (from 1,149 unitsat 464 coal-fired plants), and were projected to be
approximately 60 tonsin 2010, if not controlled (from 1,026 units at 426 coal-fired plants). 1d. at

79827-79828 (3 to 1% columns).



A “Reference Dose” (RfD) for methylmercury of 0.1 microgram per kilogram per day
(ug/kg/day) was derived by EPA based on the occurrence of developmental, neurological effects
observed in children born to mothers exposed to methylmercury during their pregnancy. The RfD
isan estimate of adaily exposureto the human population that islikely to be without an appreciable
risk of deleterious effects during a lifetime. The EPA utilized an uncertainty factor of 10 in its
calculation of the RfD for methylmercury.” The EPA estimated that about 7 percent of women of
childbearing age (i.e., between the ages of 15 and 44 years) are exposed to methylmercury at levels
exceeding its RfD of 0.1 ug/kg/day. Data from the CDC indicate that one in 12 women of
childbearing age have unsafe mercury levels.” About 1 percent of women have methylmercury
exposures 3 to 4 times the methylmercury RfD. 1d. at 79827 (1% and 2™ columns).

An analysis of blood organic mercury data from the National Health and Nutrition
Examination Survey (NHANES) 1999 and 2000 found that 7.8% of adult women had blood mercury
levelsexceeding the mercury RfD of 0.1 ug/kg/day (whichinblood isequal to 5.8 ug/L). Applying
the overall population estimate for adult women having blood mercury at or above 5.8 ug/L, the
number of newborns in 2000 that are at increased risk of adverse effects from mercury were

estimated to be greater than 300,000 newborns per year.”™”

. USEPA. 2001. IRIS Database. Integrated Risk Information System.
Methylmercury: Reference Dose for Chronic Oral Exposure (RfD). Online status April 26, 2004
(last revised 7/27/01).

Ventura, S.J.; Hamilton, B.E.; Sutton P.D. Revised Birth and Fertility Ratesfor the
United States, 2000 and 2001. National Vital Statistics Reports 51(4). Available:
http://www.cdc.gov/nchs/data/nvsr/nvsr51/nvsr51 04.pdf [accessed 4 November 2003].

“** Mahaffey, K., Clickner, B., Bodurow, C., 2004. Blood Organic Mercury and Dietary
Mercury Intake: National Healthand Nutrition Examination Survey, 1999 and 2000. Environmental
Health Perspectives, Volume 112, Number 5, pages 562-570.
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EPA’sRfD of 0.1 ug/kg/day was calculated using an assumption that the level of mercury
in cord blood is equal to that in maternal blood (a one-to-one ratio, 1:1). More recent scientific
research, however, indicates that the ratio is not equal, but that the fetal blood mercury level is
higher than the maternal blood mercury level by aratio of 1.7:1." Thisdifference has adramatic
impact on the estimate of the number of newborns who may be at increased risk of adverse effects
due to mercury exposure, which rises to more than 600,000 newborns per year when the new ratio
istaken into consideration.”.

The known neurotoxic effects of mercury exposure require prompt regulatory action to
control mercury risks, such as the adoption by the EPA of appropriate MACT gtandards under
section 112 of the CAA for mercury emissionsfromexisting cod-fired power plants. Thesensitivity
of the young to the effects of mercury exposure, the largely uncharacterized nature of cardiac and
hematological effects, potential effects on the elderly, lack of information on mercury
pharmacodynamicsand pharmacokinetics, other database uncertainties, and recent new information

all suggest that strict mercury controls are needed to ensure adequate public health protection.™

© Stern, A., 2004, Update on the Current Mercury RfD and the Implications for Revisions
Based on Recent Data. Presented at the USEPA National Forum on Contaminantsin Fish, January
26, 2004, and, Stern, A., and Smith, A., 2003, An assessment of the cord blood-maternal blood
methylmercury ratio: implicationsfor risk assessment. Environmental Heal th Perspectives, Volume
111: 1465-1470.

** Mahaffey, K., 2004. Methylmercury: Epidemiology Update. Presented at the USEPA
National Forum on Contaminantsin Fish Contamination. January 26, 2004.

Rice, D., Schoeny, R., Mahaffey, K. 2003. Methods and Rationale for Derivation
of a Reference Dose for Methylmercury by the USEPA. Risk Analysis 20(1): 107-115.; Murata,
K., Weihe, P., Budtz-Jorgensen, E., Jorgensen, P, Grandjean, P. 2004. Delayed brainstem auditory
evoked potential latencies in 14-year-old children exposed to methylmercury. J. Pediatrics 144:
177-183; Shanker, G., Syversen, T., Aschner, M. 2003. Astrocyte-mediated methylmercury
neurotoxicity. Biological Trace Element Research 95: 1-10; Steuerwald, U., Weihe, P, Jorgensen,
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InitsJanuary 2004 preambleto the proposed mercury rule, EPA downplaysthehealth effects
of mercury that it had identified in the December 2000 regul atory finding, and likewise exaggerates
uncertaintiesinthe sciencethat may exist. For example, theclaimsmadein the preamble stated that
“The EPA cannot currently quantify whether, and the extent to which, the adverse health effects
occur in the populations surrounding these [coal- and oil-fired] facilities, and the contribution, if
any, of the facilities to those problems.” 69 Fed. Reg. at 4657 (3° column). Quantification of
health effectsfrom afacility’ stoxic ar emissionsisroutingy done, and isoften requiredto be done,
using recognized methods of air dispersion and deposition modeling to generate chemical exposure
rates in the population surrounding the facility. These exposure rates are then compared to hazard
indexes or cancer risks in order to assess the adverse health effects. Thisis generally called a
“multipathway risk assessment” process, and iswell known to EPA. While such arisk assessment
process cannot predict individual cases based on cause and effect, it isan accepted method of risk
assessment to use chemi cal exposureinformation to assessthe occurrenceof potential adversehealth
effects.

It is likewise misleading for EPA to claim that “it is difficult to quantify how the water
deposition of Hg leadsto anincreasein fishtissuelevels” Id. at 4658 (2™ column). Ecological risk
assessments and other types of modeling, combined with alarge body of research on atmospheric

transport and deposition, water-column studies in lakes and oceans, and studies of mercury uptake

P., et al. 2000. Maternal seafood diet, methylmercury exposure, and neonatal neurologic function.
J. Pediatrics 136: 599-605; Mahaffey, K., Clickner, R., Bodurow, C. 2004. Blood Organic Mercury
and Dietary Mercury Intake: National Health and Nutrition Survey, 1999 and 2000. Env. Health
Perspectives. 112(5): 562-570; Stern, A., Smith, A. 2003. An assessment of the cord
blood-maternal blood methylmercury ratio: implications for risk assessment. Env. Health
Perspectives. 111: 1465-1470; Grigg. J. 2003. Environmental toxins; their impact on children's
health. Arch Diseased Child 89: 244-250.



and distribution in the marine food web have all provided overwhelming evidence of damage done
by anthropogenic mercury emissions. Individual atoms of mercury cannot be traced from stack to
fish, but the overall flux of mercury from human activities to the marine environment is clear.

EPA has also distorted the science, and has made misleading conclusionsin its assessment
of mercury. A recent New York Times article presented awide variety of similar evidenceand cited
concerns that “a host of subtle changes by White House staff members resulted in proposed rules
that played down the health risks associated with mercury from coal-fired power plants. The
proposal largely tracks suggestions from the energy industry.” Jennifer Lee, “White House
MinimizedtheRisksof Mercury in Proposed Rules, ScientistsSay,” New York Times, April 7, 2004,
page Al4.

In the preamble to the mercury proposal, EPA failed to evaluate, conduct or present an
assessment of the benefitsto the public of reduced mercury levelsin fish. It only weighed the cost
of theregulation to the industry, and ignored the benefits of reduced mercury exposureto the public
that the regulation would provide.

Atatimewhen lax regul atory control sare being proposed for mercury emissionsfrom power
plants, EPA and the Food and Drug Administration (FDA) announced new warnings about eating
mercury contaminated fish, especially for children and women of child-bearing age. Specificaly,
on March 29, 2004, the FDA and EPA announced their joint consumer advisory on methylmercury

infish and shellfish for reducing the exposureto high levelsof mercury in women who may become



pregnant, pregnant women, nursing mothers, and young children. Thisnew joint consumer advisory
unifies advice from both FDA and EPA and supersedes FDA’s and EPA’s 2001 advisories.

While EPA’s proposed mercury emission rule acknowledges the existence of fish
consumption advisories, it indicates they are applicable to “women of child-bearing age” but fails
to mention their applicability to children. 69 Fed. Reg. at 4658 (1* column). The proposed rule
also claims tha “The typica U.S. consumer eating a wide variety of fish from restaurants and
grocery storesis not in danger of consuming harmful levels of methylmercury from fish and is not
advised to limit fish consumption.” 1bid. In making this claim, EPA apparently assumes that the
only typicd U.S. consumers of fish are adult males.
__ Inthe March 2004 FDA/EPA advisory, the government is recommending that women who
might become pregnant, who are pregnant, nursing mothers and young children should not eat any
Shark, Swordfish, King Mackerel or Tilefish, and should limit intake of shrimp, canned tuna,
pollack, catfish and Albacore (“white”) tuna. Y et, a the same time, the EPA is proposing to allow
continued mercury emissions at an unnecessarily and indefensibly high rate for over 20 years. For
the protection of public health in the United States and elsewhere, the federal agencies need to
utilize the best avail able science to proposearule that will safeguard and protect human health and
the environment from mercury levelsin our waters, fish, and bodies.

In addition to the joint EPA/FDA joint advisory, the number of states that have issued
mercury fish advisories has risen from 27 in 1993 to 45 in 2002, largely due to the issuance of 309

new mercury advisories by 23 states. 1n 2002, the geographic extent of the contamination exceeds

’ EPA and U.S. Department of Health and Human Services, “What Y ou Need to Know
About Mercury in Fish and Shellfish,” EPA-823-R-04-005, March 2004, avalable at
http://www.cfsan.fda.gov/~dms/admehg3.html.
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12 million acres and 470,000 river miles. In addition, 19 states (Connecticut, Florida, Illinois,

Indiana, Kentucky, Maine, Maryland, Massachusetts, Michigan, Minnesota, Missouri, New

Hampshire, New Jersey, North Dakota, Ohio, Pennsylvania, Rhodelsland, Vermont, and Wisconsin)

have statewide advisories for mercury in freshwater lakes and/or rivers. Eleven states (Alabama,

Florida, Georgia, Louisiana, Maine, Massachusetts, Mississippi, North Carolina, Rhode Island,

South Carolina, and Texas) have statewide advisories for mercury in coastal waters of their states.

Two tribal statewide advisories have been issued for mercury in freshwater and marine fish

(including lobster) by the Micmac tribe of Maine.”

In light of EPA’s own findings that power plants are the largest emitters of mercury, the
overwhelming scientific evidence that 8% of women of childbearing age have elevated mercury
levels, that over 600,000 babies are born overexposed to mercury in utero with potential
neurological deficits, and thefact that fish consumptionadvisoriesnationwideareontherise EPA’s
regulatory response should be to establish an appropriate plant-by-plant MACT standard under
section 112 of the CAA in order to achieve meaningful reductions of mercury emitted into the
atmosphere.

III. SECTION 112 OF THE CAA REQUIRES EPA TO ADOPT A STRINGENT
MACT STANDARD FORTHE CONTROL OF MERCURY EMITTED FROM
POWER PLANTS.

In passing the 1990 CAA amendments, Congress laid out a specific provision for the
regulation of HAP emissions from EGUs.  Specifically, section 112(n)(1)(A) provides, in its

entirety:

N EPA Fact Sheet, May 2003, Update: Nationa Listing of Fish and Wildlife
Advisories, Office of Water, EPA-823-F-03-003 .
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The Administrator shall perform a study of the hazards to public
health reasonably anticipated to occur as a result of emissions by
electric utility steam generating units of pollutants listed under
subsection (b) of this section after imposition of the requirements of
this chapter. The Adminigrator shall report the results of the study
to the Congress within 3 years after November 15, 1990. The
Administrator shall develop and describe in the Adminigrator’s
report to Congressalternative control strategiesfor emissionswhich
may warrant regulation under this section. The Administrator shall
regulate electric utility steam generating units under this section, if
the Administrator findssuch regulation is appropriate and necessary
after considering the results of the study required by this
subparagraph. [Emphasis added.]

Theprocessoutlinedin section 112(n)(1)(A) didnot supplant sections 112(c) and (d) asthe statutory
mechanism for the regulation of EGUS, but rather required EPA to make athreshold determination
thatitis" appropriateand necessary” to regulate EGUs before proceeding with any regulation of this
source category. If, after following this preliminary process, EPA made therequisite “ gopropriate
and necessary” finding, then the Administrator is required to regulate EGUs in accordance with
section 112, which requires the imposition of aMACT standard.

EPA tries to avoid this conclusion by arguing that the initial determination to list EGUs
under section 112(c) in December 2000 “was without proper foundation.” 69 Fed. Reg. at 4689 (2
column). Based on that argument, EPA claims that it does not have to follow the prescribed
statutory criteriafor delisting asource category established by Congressin section 112(c)(9)(B)(ii).
However, because EGUs were properly listed as a source category, EPA isrequired to delist them
inaccordancewith the CAA, and may not rely on inapplicable and distinguishabl e exampl es of past
delistingsto support bypassing itsclear statutory mandate. These argumentsareexploredingreater
detail below.

A. EPA’s initial listing of EGUs as a source category was the result of extensive
scientific study required by section 112(n).

12



Asrequired by section 112(n)(1)(A), EPA undertook the study of the hazardsto public health
reasonably expected to be caused by power plant emissions. In February 1998, EPA released its
utility report to Congress (“RTC”) and the public. 65 Fed. Reg. 79825, 79826 (December 20, 2000)
(2" column). In the RTC, EPA concluded that “mercury from coal-fired utilities is the HAP of
greatest potential concern and merits additional research and monitoring.” RTC, Executive
Summary, ES-26. EPA estimated in the RTC that approximatdy sixty percent of the total mercury
depositedinthe United Statescomesfrom “U.S. anthropogenic air emission sources, the percentage
is estimated to be even higher in certain regions (e.g., northeast U.S.).” 65 Fed. Reg. at 79827 (2™
column). For other HAPs (namely dioxin, arsenic and nickel), EPA acknowledged that there were
remaining concerns that “may warrant further study.” RTC, Executive Summary, ES-26.

SinceEPA identified uncertaintiesinthefinal utility RTC that warranted additional research
and monitoring, EPA continued with its ongoing investigations and analyses. 65 Fed. Reg. 10783,
10784 (February 20, 2000). EPA issued an information collection request (“ICR”) to dl coal-fired
EGUs under section 114 of the CAA requesting information on the mercury content of the coals
burned in, and the exhaust gases from, the EGUs for calendar year 1999. 1bid. In addition, EPA,
inconjunctionwith DOE, sought information to assessthe effectivenessand cost of variousmercury
pollution control technologies and pollution prevention options. 1bid. Finally, a the direction of

Congress, EPA reguested and funded the National Academy of Sciences(“NAS”) to performan 18-

month independent study of available data on the headth impacts associated with exposure to
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mercury.” lbid. Additional public comment was solicited by EPA on February 29, 2000, and

another public meeting was held on June 13, 2000. Ibid.; 65 Fed. Reg. 18992 (April 10, 2000).

On December 20, 2000, after years of peer-reviewed scientific and technicd study, multiple
public meetings and extensive public comment, EPA published its regulatory finding on the
emissions of HAPs from EGUs. 65 Fed. Reg. 79825 (December 20, 2000). In thisfinding, EPA
concluded that the “regulation of HAP emissions from coal- and oil-fired electric utility steam
generating units under section 112 of the CAA is appropriate and necessary.””" 65 Fed. Reg. at
79826; 69 Fed. Reg. at 4689. Thisfinding was based, in part, on EPA’s own conclusion that:

Electric utility steam generating units (which are not currently
regulated for mercury emissions) are the largest source of mercury
emissionsin the U.S,, estimated to emit about 30 percent of current
U.S. anthropogenic emissions. There is a plausible link between
emissions of mercury from anthropogenic sources (including cod-
fired electric steam generating units) and methylmercury in fish.
Therefore, mercury emissions from electric steam generating units
areconsidered athreat to public health and the environment. [65 Fed.
Reg. at 79827 ]

EPA’ sregulatory finding was also based on itsown analysis, asreported in the Federal Register, in

which EPA concluded that “[m]ercury is highly toxic, persistent, and bioaccumulates in food
chaing[,]” that “[n]eurotoxicity is the health effect of greatest concern with methylmercury

exposure,” that “[m]ost of the U.S. population consumesfish and is exposed to methylmercury as

. The NAS study, which was released in July 2000, “Toxicological Effects of
Methylmercury,” affirmed EPA’ sassessment that about seven percent of women of childbearing age
are exposed to methylmercury at levels exceeding its reference dose(RfD) of 0.1 microgram per
kilogram body weight per day. 65 Fed. Reg. at 79827 (1% and 2™ columns). As described above,
morerecent studies have estimated that 8 percent of women of childbearing age have mercury levels
that are considered to be of concern.

o EPA aso concluded that the regulation of HAP emissions from natural gas-fired
EGUsis not “appropriate and necessary.” 65 Fed. Reg. 79825, 79826 (December 20, 2000).
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aresult,” and that “[m]ost of the mercury currently entering U.S. water bodies and contaminating
fishistheresult of air emissions which, following atmospheric transport, deposit onto watersheds
or directly to water bodies.” 65 Fed. Reg. at 79829 - 79830. Thus, EPA unequivocably concluded
that: “mercury emissions from el ectric steam generating units comprise asubstantial portion of the

environmental loadings and are a threat to public health and the environment.” (Emphasis added.)

65 Fed. Reg. at 79827 (3" column). This finding led EPA to list EGUs as a source category. 65

Fed. Req. at 79826 (1% column); see also 67 Fed. Reg. 6521, 6522 (February 12, 2002); See also 42

U.SC.A. §7412(c)(1).

Based on EPA’ sthreshold finding on the public health hazards expected to occur asaresult
of power plant HAP emissions, especially mercury, EPA is now statutorily required to regulate
EGUs “under this section,” which clearly refersto section 112.

B. Section 112 establishes the framework for the regulation of HAPs.

The 1990 CAA amendments completely restructured the regulation of HAPs under section

112. The amendments were enacted to address EPA’s slow progress in regulating HAPs. See

SierraClubv. EPA, 353 F.3d 976, 979 (D.C. Cir. 2004) (stating that between 1970 and 1990, EPA

listed only eight HAPs and established emission standards for only seven of them.) Under these
amendments, Congress required EPA to set the “most stringent standards achievable,” which are
standards “ based on the maximum reduction in emiss ons which can be achieved by application of

[the] best available control technology.” Cement Kiln Recycling Coalition v. EPA, 255 F.3d 855,

857 (D.C. Cir. 2001). The new amendments established a list of 188 HAPs, set a mandatory
schedule for issuing emissions standards for the major sources of these pollutants, and established

a“non-discretionary duty” on the Administrator of EPA to promul gate technol ogy-based emission
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standards for all categories and subcategories of major emitting sources of listed HAPs. See Sen.
Rep. 101-228, U.S. Code Cong. & Admin. News at 3385, 3518, 3541. See Section 112(b), (c) and

(e); See also National Lime Association v. EPA, 233 F.3d 625, 634 (D.C. Cir. 2000) (“EPA hasa

clear statutory obligation to set emission standards for each listed HAP.”)

In accordance with the 1990 amendments, EPA promulgated its initial list of source
categoriesin 1992 pursuant to section 112(c)(1) 57 Fed. Reg. 31576 (July 16, 1992). In general,
once a category islisted, the EPA Administrator is required under section 112(c)(2) to establish
emission standards under section 112(d) for every category of source included on the list. Id. at
31577. (*For the categories ... the Administrator lists, the Administrator shall establish emission
standards under subsection (d) ...” 42 U.S.C.A. 7412(c)(2).) The standards EPA is required to
promulgate must represent MACT, and every sourceto which therule applies must comply with the
MACT standard. See42 U.S.C.A. §7412(d)(2); 65 Fed. Reg. at 79830 (2™ column). Theemission
standards required areto be published in accordance with the schedule set forth in section 112(e).”
Ibid.

Having found that mercury is the HAP of greatest concern from the power industry and
having listed EGUsasasource category under section 112(c), after extensive scientific research and

study (as required by section 112(n)(1)(A)), EPA must now promulgate appropriate emission

standardsthat represent the* maximum achievablecontrol technology” for mercury, nickel and other

*

In determining where source categories should be placed on the section 112(e)
schedule, EPA “shall consider the known or anticipated adverse effects of the emitted pollutants on
health and the environment; the quantity and location of emissions, and the efficiency of grouping
categoriesaccording to the pollutants emitted or the processes or technologiesused.” 57 Fed. Reg.
at 31577.
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HAPsemitted from power plants.” EPA canavoid this statutory requirement only if it delists EGUs
as a source category in accordance with section 112(c)(9)(ii)(B), which it has not done, nor can it

do.

C. EPA cannot delist EGUs as a source category except pursuant to section

112(c)(9)(B)(ii).
Under the CAA, the Administrator may del ete asource category onitsown motion from the
section 112 list if the following determination is made:

(i) In the case of hazardous ar pollutants that may result
in adverse hedth effects in humans other than cancer
or adverseenvironmental effects, adeterminationthat
emissions from no source in the category or
subcategory concerned ... exceed a levd which is
adequate to protect public hedth with an ample
margin of safety and no adverse environmentd effect
will result from emissions from any source ...
[Emphasis added.][42 U.S.C.A. §7412(c)(9)(B).]

In the preamble, EPA states that it does not have to follow the delisting criteria where the
original listingwasin error. 69 Fed. Reg. at 4689 (2™ column). In support of thisconclusion, EPA
gives the example of delisting asphalt concrete manufacturers as a source category. However,

according to EPA, that category isnot a“major source” of HAP emissions, and should not have

been listed in thefirst place. 69 Fed. Reg. at 4689; See also 67 Fed Reg. 6521, 6522 (February 12,
2002). EPA refers to other examples where EPA had delisted source categories because it later

found out by looking at emissons data and emission factors that those sources were not major

. For the reasons set forth below in Section 1X below, EPA aso has a statutory
obligation to regulate dl power plant HAPs emitted from coal- and oil-fired EGUSs.
Notwithstanding this obligation, the state commenters do not believe that EPA should postpone
adequate regulations of mercury and nickel in accordance with the remainder of our comments.
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sources of HAP emissions.” See 67 Fed. Reqg. 7155, 7157 (February 12, 1998)(deleting “Nylon 6
Production” because “ available data indicate that the category contains no major sources’).

The examples cited by EPA in support of its not having to follow the delisting criteriaare
completely distinguishable from EGUs. Here, coal- and oil-fired EGUs were listed as a source
category after years of peer-reviewed Congressionally-mandated scientific study and technical
analyses performed by EPA, DOE and the NAS, as required by the CAA. In addition, EGUs are
clearly amajor source of mercury and other HAPs. The fact that EPA has made areinterpretation
of its existing authority under the CAA, without performing any additiona technical analyses to
counter its previous finding, does not meet the same standard used by EPA in its prior delistings,
and isinsufficient to void EPA’ s initial determination that the regulation of EGUs is “appropriate
and necessary.” Therefore, if EPA now wishesto ddist EGUs, it must follow the criteria set forth
at section 112(c)(9)(B)(ii) and demonstrate that there are no sourcesin this category that “exceed
alevel which is adequate to protect public health with an ample margin of safety and no adverse
environmental effect will result from emissions from any source.” See Section 112(c)(9)(B)(ii).
Since EPA cannot make this factual determination, then it must proceed with establishing
appropriate MACT emission standards under section 112(d).

D. EPA’s February 26, 2004 IB MACT rule findings confirm that EPA cannot
meet the delisting criteria set forth in section 112(c)(9)(B)(ii) for EGUs.

: Generaly, section 112 applies to “major sources’ of HAPs. 42 U.S.C.A.
§7412(c)(1). A “major source” isdefined as* any stationary or group of stationary sources |ocated
within a contiguous area and under common control that emits or has the potential to emit,
considering controls, in the aggregate, 10 tons per year or more of any hazardousair pollutant or 25
tons per year or more of any combination of hazardous air pollutants...” 42 U.S.C.A.8 7412(a)(1).
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On February 26, 2004, EPA signed anational emission standard for hazardousair pollutants
(“NESHAP’) for industrial, commercial, and institutional boilers and process heaters (*IB MACT
rule”) under section 112(d) of the CAA. SeeNESHAPfor Industrid, Commercial, and Institutiona
Boilersand ProcessHeaters, OAR-2002-0058 (February 26, 2004). For the source category covered
by that rule, EPA has set HAP emission standards for arsenic, cadmium, chromium, hydrogen
chloride, hydrogen fluoride, lead, manganese, mercury, nickel and various organic HAPs. SeelB
MACT rule, supra, pp. 1-2. EGUsarealarger source of these same HAPs. Inthe B MACT rule,
EPA concluded that “ [ €] xposureto these substances has been demonstrated to cause adverse health
effects such as irritation to the lung, skin, and mucus membranes, effects on the central nervous
system, kidney damage, and cancer.” Id. at p. 2.

Since EPA must follow the delisting criteriain section 112(c)(9)(B)(ii), EPA must conclude
that there are no sources in the EGU source category that “exceed[s] alevel which is adequate to
protect public health.” Given that EGUs are a larger emitter of the same HAPs, and given the
adverse public health effects caused by those HAPs as documentedin the IB MACT rule, EPA will
not be able to satisfy the applicable statutory criteria.

E. EPA does not have authority to adopt a trading program under section 112(n).

Section 112 requires EPA to adopt astringent MACT standard for mercury emissionsfrom
power plants. EPA'’s alternative proposal to adopt a trading program under section 112(n) is
therefore based on a misunderstanding of section 112(n)(1)(A). Section 112(n)(1)(A) does not
provide authority for regulating utility HAPsthat is distinct from section 112(d). Thereisnothing
in the legidlative history to suggest that Congress, in enacting section 112(n)(1)(A), intended to

replace the detailed provisions of section 112(d) with a separate broad authority to regulate power
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plant HAP emissionsin amanner that EPA deemsto be * appropriate and necessary.” If Congress
had intended for section 112(n)(1)(A)to provide anindependent basisfor regulation of power plant
HAPs, it stands to reason that Congress would have expressed that intention clearly.

EPA’s emphasis on the need for EPA to evaluate “alternative control strategies’ under
section 112(n)(1)(A) does not provide any legal authority for EPA to depart from the requirements
of section 112(d). Indeed, in requiring EPA to evaluate and report on “aternative control
strategies,” Congress was simply requiring EPA to evaluate and report to Congress on the
technological strategies for control of power plant HAPs emissions that would be implemented
under section 112(d), specifically thetypesof control strategiesdescribed in section 112(d)(2)(A-E)
-- such as process changes (section 112(d)(2)(A)), capture technol ogies (section 112(d)(2)(C)) and
work practices(section 112(d)(2)(D)). Thisistheinterpretation followed by EPA inperforming the
1998 utility RTC study and in issuing the 2000 listing decision. See Listing Decision at 14-18;

Utility Air Toxics Report at 23-24; See also 65 Fed. Reg. at 79828-79829. Such an interpretation

is consistent with, and compelled by, the reference in the same sentence in section 112(n)(1)(A) to
regulation “under this section” (as opposed to “under this chapter” or “under this subsection”).
Section 112(n)(1)(A)’ s directive that EPA regulate coal- and oil-fired EGUSs “under this
section” if “appropriate and necessary” to do so indicates Congressional intent that the preexisting
authority in “this section” -- section 112 -- be used for regulation of power plant HAPs. After the
“appropriate and necessary” finding was made, Congressintended for the regulation of EGUsto be
under section 112, and not under subsection 112(n). Thus, EPA must utilizethe authority provided
by section 112(d), which requiresan appropriately stringent MACT emission standard, rather than

thetrading program actually proposed by EPA. (Asexplainedbelow inSection VI, EPA admitted
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in the Working Group process that section 112 did not provide authority for trading in setting a
MACT floor.)

IV.  EPA’S PROPOSED MACT STANDARD DOES NOT COMPLY WITH
SECTION 112(d).

A. Background.

Asset forthinthe previous section, because EGUsareacorrectly listed source category, and
because EPA has not and cannot delist EGUs in a legally permissible manner, EPA has a non-
discretionary statutory duty to promulgate an appropriate emission standard that represents the
“maximum achievable control technology” for mercury emissions from power plants.

As set forth below, EPA’s proposed MACT standards for mercury were calculated in a
manner inconsistent with the requirements of section 112 of the CAA, and as a result, will not
adequately protect human health and the environment. The MACT standards proposed are
artificially high, and if implemented, could excuse most industry from having to install additional
controlsfor at least another decade. EPA’ s approach is at odds with the CAA, which was enacted
to require sources of HAPsto ingall the maximum achievabl e control technology in order to obtain
significant reductions of these toxic pollutants expeditiously.

As a threshold matter, EPA’s decision to subcategorize the coal-fired units by coal rank
results in substantially weaker emissions standards than would otherwise apply. Although
subcategorization is not per se improper under section 112, the scheme proposed by EPA hereis
unlawful, for at least threereasons. (1) the scheme hasnot been applied consistently, (2) the scheme
doesnot accuratdy reflect thereality it isintended to represent, and (3) the scheme does not further

the Clean Air Act’ sgoal sof protecting human health and the environment. See Section B(1), below.
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Evenif EPA’ ssubcategorization scheme could bejustified, EPA hasnot properly calcul ated
the MACT floor for any of its proposed subcategories of coal-fired units. To the contrary, EPA has
created artificially high floors by employing a variability analysisthat is squarely at odds with the
requirements of the Clean Air Act. For example, EPA’s proposed floor for the bituminous
subcategory isseventeen times greater than what EPA determined was the actual average emission
level for the best performing 12 percent of sources in that subcategory. Even under the most
deferentid standard of review, that approachisnot defensible. Indeed, asdiscussedin detail below,
EPA’svariability analysisis beset with legal and factual errors. See Section B(2)(iv) below.

Finally, EPA has not set beyond-the-floor standards for each of its proposed subcategories.
Indeed, despiteinsisting on subcategory-specific floors, EPA rejectsthe possibility of subcategory-
specific beyond-the-floor standards simply because such standards would not apply on a category-
wide basis.” EPA also failed to consider many factorsthat it was required to consider in setting the
beyond-the-floor standards. See Section C, below.

B. EPA has not properly calculated the MACT floor for coal-fired units.

1. EPA’s proposed subcategorization scheme is unlawful.

Thethreshold defect in EPA’ s calculation of aMACT floor for both existing and new coal -
fired unitsisitssubcategorization of those unitson the basisof coal rank. Absent subcategorization,

EPA could set asingle MACT floor for all coal-fired units of approximately 0.2 Ib/TBtu (* pound

*

EPA has proposed a subcategory-specific beyond-the-floor standard for new IGCC
units. See 69 Fed. Req. at 4679.
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per trillion British thermd unit”),” which is stricter than the average emission limitation achieved
by the top 12 percent of sourcesin several proposed subcategories.”

While the Clean Air Act appears to permit subcategorization in some circumstances, the
subcategorization scheme proposed by EPA hereisunlawful for at least threereasons. First, EPA
has not applied its subcategorization scheme in a consistent manner. Second, EPA admits that at
least 23 percent of existing sources, and an unspecified percentage of expected new sources, do not
fit the subcategorization scheme. Third, the proposed scheme contravenes the goals of the Clean
Air Act becauseit circumventstheintent to requirethe best control technology to be used to control
HAPs.

a. EPA has applied its scheme inconsistently.

EPA beginsby explaining that it has subcategorized the coal -fired unitsby cod rank because
it believes acategory-wide MACT standard is not feasible:

[A] standard based on “no subcategorization” likely would be
unachievable for some units. For these reasons, EPA decided that
subcategorization of coal-fired units based on coal rank (fuel type)
was warranted.

’ Consistent with 42 U.S.C. 8§ 7412(d)(3)(A), this figure is a simple average of the
actual emissions achieved by the top 12 percent of coal-fired sources for which EPA has data.
Specifically, EPA hasemissions datafor 80 coal-fired power units. See69 Fed. Reg. at 4673. The
ten unitswiththelowest mercury emissions(i.e., thetop performing 12 percent) consist of two coal -
refuse-fired units (see 69 Fed. Reg. at 4673) and the eight best-performing bituminous-fired units
(seeWest/ENSR report, Table 3). Theseten unitshave an average mercury emission of 0.2 |b/TBtu.

* *

According to EPA, the average measured emissions of the requisite number of best-
performing sourcesin each of thefive proposed coal -fired subcategorieswere: 0.1181b/TBtu, 0.738
Ib/TBtu, 5.032 Ib/TBtu, 0.088 Ib/TBtu and 5.403 |b/TBtu for bituminous, subbituminous, lignite,
coal-refuse, and integrated-coal gasification combined cycle (“IGCC”) , respectively. 69 Fed. Reg.
at 4673 (2™ - 3 columns)
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69 Fed. Reg. at 4666 (2™ column). But EPA rejects the use of pollution prevention measures for
the coal -fired units because it claims such measures are not appropriate for the entirecategory. See
69 Fed. Reg. at 4668 (carryover column to 4669); 69 Fed. Reg. at 4669 (2™ column). EPA cannot
haveit both ways. It cannot insist that emission standards be tail ored to specific subcategories and
then rgject standards that are so tailored because they are not appropriate for every unit in the
category as a whole. Such inconsistent application of the Clean Air Act’s subcategorization
provisionsis arbitrary and capricious.

b. EPA’s scheme does not accurately reflect industry practices.

EPA’ sexplanationfor why subcategorization by coal rank isappropriateisinconsistent with
itsadmission that 23 percent of all cod-fired units burn more than one rank of coal. According to
EPA, “[t]he rank of coal to be burned has a significant impact on overall plant design,” and
“substitution of coal rank, in most cases, would require significant modification of retooling of a
unit.” 69 Fed. Reg. at 4665, 4666 (2™ column). But EPA also statesthat 23 percent of all coal-fired
units actually burn more than one rank of coal and that “new Utility Units may still be designed to
burn more than one rank of coal.” 69 Fed. Reg. at 4665 (3 column); 69 Fed. Reg. at 4679 (1%
column). In sum, EPA all but concedes that its proposed subcategories are not accurate for 23
percent of the very existing units it is attempting to subcategorize. And the proposed scheme is
particularly inappropriate for new units given EPA’s admission that new units may be designed to
burn less polluting ranks of coal and less polluting seams of coal. See 69 Fed. Reg. at 4678 (1*
column).

c. The proposed scheme does not serve to protect human health and the
environment.
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EPA candidly admits that it has elected to subcategorize by coal rank so as to produce a
MACT standard achievable by all units. See 69 Fed. Reg. at 4666 (2™ column). Thus, EPA, by its
own admission, is placing ahigher priority on ensuring that certain units continue to operate than
on protecting human health and the environment. No basis exists for EPA to adopt a
subcategorization schemethat directly contravenesthe goals of the Clean Air Act. EPA appearsnot
tohaveconsidered (except inthemost cursory and conclusory fashion) alternative subcategorization
schemes, such as subcategorization based on thefeasability of applying certain control technologies.

2. Even assuming subcategorization is appropriate, EPA has not properly
calculated the MACT floor.

a. Existing units.

According to EPA, the average measured emissions of the requisite number of best-

performing sources in each of the five proposed coal-fired subcategories (i.e., top 12 percent) is:

Bituminous 0.118 Ib/TBtu
Subbituminous 0.738 |b/TBtu
Lignite 5.032 |b/TBtu
Coal refuse 0.088 |b/TBtu
IGCC 5.403 Ib/TBtu

69 Fed. Reg. at 4673 (2™ - 3" columns). Based on the plain language of section 112", EPA could

adopt these levels asthe MACT floor for each subcategory. Instead, EPA has adjusted the levels,

: For new sources, the MACT standard must be at |east as stringent as the “emission
control that isachieved in practice by the best controlled smilar source.” 42 U.S.C.A.87412(d)(3
(emphasis added.) ; National Lime, supra, 233 F.3d at 629. For existing sources, the MACT
standard must be at least as stringent as the “average emission limitation achieved by the best
performing 12 percent of the existing sources.” 1bid. (emphasisadded.)
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purportedly to account for “variability” in the emission levels actualy achieved. Thus, EPA
proposes standards that are as much as 17 times higher for bituminous coal than the averageslisted
above.

In setting the MACT floor, “EPA must demondrate with substantial evidence —not mere
assertions that the chosen floors represent a reasonable estimate of the performance of the [best-

performing] units.” Northeast Maryland Waste Disposal Authority v. EPA, 2004 U.S. App. Lexis

3391, at *50-51 (D.C. Cir. Feh. 24, 2004) (internal quotations omitted) (citation omitted) (brackets
in original). Here, it is apparent that EPA’s variability analysis does not result in a reasonable
estimate of the actual performance of the best-performing units. To the contrary, aMACT floor for
bituminous coal that is seventeen times what EPA actually measured is unreasonable on its face.
More importantly, EPA’s variability analysis is unlawful and inaccurate, for at least four
reasons: First, thevariability analysisisredundant and unnecessary given the manner inwhich EPA
has chosen to measure compliance. Second, the variability analysis has been employed for an
unauthorized purpose. As EPA candidly admits, it designed the analysis to produce a MACT
standardthat isachievableby all sourcesrather thanto measurewhat isactually achieved at the best
performing sources. Third, thevariability analysisemploysan unlawful statistical model, one based
on data obtained from all sources instead of solely from the best performing sources in each
subcategory, and one which improperly adjuststhe MACT floors based on datait has not collected.

Fourth, EPA’ svariability analysis depends on assumptions that EPA has not adequately explai ned,

: The proposed MACT floors, based on thevariability analysisare2.0, 5.8, 9.2, 0.38,
and 19 Ib/TBtu, respectively. 69 Fed. Reg. at 4673.
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and containsseveral errorswhich prevent the analysisfrom providing areasonabl eestimate of actual
emissions performance. These points are developed further below.

i. The variability analysis is redundant and
unnecessary.

The threshold problem with EPA’ s decision to account for variability at the MACT floor
stageisthat EPA hasalso chosen to account for variability a the compliance stage, andis, therefore,
double-counting. AsWilliamMaxwell” explained inhisNovember 26, 2003 file memorandum (the
“Maxwell Memorandum”) detailing how EPA accounted for variability:

there are two fundamentally different approaches to incorporating
variability into the proposed rule: (1) including variability in the

MACT floor calculation, or (2) including variability in the
compliance method.

* * %

Addressing variability in the compliance method would involve

allowing an averaging timefor compliancethat would accommodate

variations in pollutant emissionsover time. For example, averaging

over amonth or ayear of datawill provide opportunity for variations

in the amount of a constituent in the fuel to be accommodated

without exceeding the emission limitation. This method of

addressing variability is not covered in this memorandum.
Maxwell Mem., Docket A-92-55, Entry 11-B-8, a 2 (emphasis added).

Despite concluding that variability can be accounted at either the MACT floor calculation

stage or the compliance stage, EPA’ s proposed rule accounts for variability at both stages. See 69
Fed. Reg. at 4668 (2™ column) (including variability in the compliance method); 69 Fed. Reg. at
4670-75 (including variability in the MACT floor calculation). EPA has neither explained nor

justifiedthisdouble-counting. Theresult of EPA’ sdoubletreatment of variability appearsto bethat

) Mr. Maxwell isthe EPA official designated by the EPA asthe person to contact for
further information about the EPA’s proposed rule. See 69 Fed. Reg. at 4652.

27



the limit is designed to be based on worse case short term emissions, which resultsin ahigh limit,
and compliance is determined on an annual average, which resultsin amuch lower actual emission
level.

ii. EPA conducted the variability analysis for an improper purpose.

Even assuming a variability analysis should be included in the MACT floor caculation,
EPA’sanalysis hereisimproper. Accordingto EPA, the reason it conducted avariability analysis
at the MACT floor stagewasto set aMACT floor based on what is* achievable,” rather than based
on what the best performing sources have actually achieved. See 69 Fed. Reg. at 4670 (2™ column)
(“The EPA, therefore, decided it was necessary to develop a methodology to address the multiple

sources of the observed variability in order to assure that an emission limitation value could be

derived that was representative of what was actually being achieved by the best-performing units
under all conditions expected to be encountered by those units.”) (emphasis added); See also Dec.
2003 RTI Memorandum at 29 (“The EPA decided it was necessary to develop a methodology to
addressthe multiple sources of the observed variability in order to assurethat an emission limitation

value could be derived that would be achievable”) (emphasis added); Nov. 2003 Maxwell

Memorandum, Docket A-92-55, Entry 11-B-8, at 1 (“ The EPA decided it was necessary to develop
amethodol ogy to address the multiple sources of the observed variability in order to assurethat an

emission limitation value could be derived that would be achievable.”) (emphasis added). It is

improper for EPA to calculate MACT floors based on what is “expected” to happen, or based on
what is “achievable,” as opposed to what has actually been “achieved.” See 42 U.S.C.A. §

7412(d)(3)(a) (requiring floor based on average emissions actually achieved); Northeast Maryland,
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supra, 2004 U.S. App. Lexis 3391, at * 50-53 (rejecting EPA’s attempt to develop floor that is

achievable); Cement Kiln Recycling Coalition v. EPA, supra, 255 F.3d at 871-72 (same).

iii. EPA’s statistical model is unlawful.

In accounting for variability, EPA has improperly relied on data obtained from all sources
using certain pollution control configurations, rather than solely on datafrom the best performing
12 percent of sourcesfor each subcategory. Specifically, EPA admitsthat in developing “ correlation
equations’ for the best performing facilities in each subcategory, it relied on data from “all units
employing the identified control configurations,” rather than on data obtained solely from the best
performing units. See 69 Fed. Reg. at 4672 (2™ - 3 columns). EPA (1) determined which control
configurationswere being used at the best performing facilities; (2) devel oped correl ation equations
based on how those control configurations performed at “all” units, not simply those at the best
performing units; and (3) then used the correlation equations to predict performance a the best
performing units. 1bid.

EPA’suse of datafrom all unitsusing certain technologies, rather than data solely from the

best performing units, is precisely what Northeast Maryland and Cement Kiln prohibit.

See Northeast Maryland, supra, 2004 U.S. App. Lexis 3391, at *50-53 (rgjecting EPA’ sattempt to

set MACT floorsbased on what was achievable by all unitsusing certaintechnology); Cement Kiln,
supra, 255F.3d at 861-63 (rejecting EPA’ sattempt to set MACT floorsbased on what was achieved
under worst foreseeabl e circumstances faced by any unit in agiven source category). EPA may be

entitledto account for variability among the best performing sources, see Northeast Maryland, supra,

2004 U.S. App. Lexis 3391, at *50-51, but it cannot account for such variability by measuring what

happens at other sources. Cement Kiln, supra, 255 F.3d at 861-63 (rejecting EPA’s attempt to set
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MACT floors based on what was achieved under worst foreseeabl e circumstances faced by any unit
in agiven source category).

EPA aso appearsto have adjusted the MACT floorsto account for an apparent lack of data,
rather than setting the MACT floors based on the data it has, which iswhat the CAA requires. The
Federal Register explainsthat EPA’ svariability analysisaccounted for “inter-unit variability among
thetop performers’ by calculating a97.5 percent upper confidence level for the mean by use of the
student t-statistic.” 69 Fed. Reg. at 4673 (2d column). But EPA omitted from the Federal Register
an additional clarifying statement found in the Maxwell Memorandum: “This adjustment reflects
the fact that the top performing sources in the data base do not represent the full popul ation of the
best performing 12 percent of coal-fired utility units.” Maxwell Mem., Docket A-92-55, Entry |1-B-
8, at 7. Thus, the Maxwell Memorandum explains that EPA has based its variability analysis not
on the data it actually has, but rather on an assumption about how other sources have performed.

The plain language of the Clean Air Act requires EPA to baseitsMACT floors on “the best
performing 12 percent of the existing sources (for which the Administrator has emissions
information) ..."” 42U.S.C.A. 8 7412(d)(3) (emphasisadded). But what EPA appearsto have done
—according to the Maxwell Memorandum —isto regect aMACT floor based solely on variability
among the sources for which it has data, and instead set the floor based on a variability model that
accounts for alarger population of sources.

iv. The variability analysis is error-filled.

Separateand apart from thethreshol dlegal defectsdetailed dbove, EPA’ svariability analysis
doesnot reasonably estimate the average emissionsachieved by the best performing sources(for any

subcategory) because that analysis is beset with gatistical errors, and also with assumptions that
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have not been adequately explained or justified. These defectsin EPA’sanalyssare discussedin
detail in Attachment A hereto and in Appendix B to the comments submitted by the New Jersey
Department of Environmental Protection (“NJDEP App. B”), which is being submitted to this
rulemaking docket. In general terms, however, the technical problemsin EPA’sanaysisinclude
the following:

First, EPA’ sanalysisdependsheavily on equationslinking mercury emissionswith chlorine
content, but those equations are suspect. Asnoted above, the equationssuffer from athreshold legal
defect because they are derived from data obtained from units outside the top 12 percent in each
proposed subcategory. See Section B(2)(a)(iii), above. But the equationsalso havetechnical flaws.
EPA appears to assume that arelationship exists between chlorine content and control of mercury
emissions, but EPA has not provided adequate support for such an assumption and data available
tothe EPA suggeststhat the presumed relationshipisquestionable. SeeNJDEP App. B at pp. 31-33.
EPA has also applied its equations in an inconsistent manner. 1d. at pp. 34-36.

Second, similar problems confound EPA’ s cal culation of mercury emissions distributions
for each proposed subcategory. EPA beginswith an assumption that may be correct but which EPA
has not adequately supported -- that mercury emissions have alinear relation to mercury content in
coal, regardless of control technology used. Seealso NJDEP App. B at p. 36, n.11. Inany event,
EPA’s“distributions’ for each proposed subcategory areinconsistent with EPA'sowntest averages
for those subcategories. See Attachment A hereto. Finaly, EPA’ sprocedurefor calculating MACT
floor values from its “distributions’ is incorrect. EPA failed to caculate properly a cumulative
frequency distribution for mercury emissions from the best performing sources. Rather than

accounting for variability amongthe average emissionsfrom the best performing sources, EPA has
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instead taken the average of what it estimates to be the highest level of emissions 97.5 percent of
the time (that is, the average emissions at the 97.5 percentile for the best performing units). 1d.

b. New units.

EPA’s variability analysis for new units suffers from the same flaws as the variability
analysisfor theexisting units. But EPA’scalculation of the MACT floor for new units suffersfrom
an additional flaw as well. Specifically, EPA has improperly set the MACT floor for new units
based on emissions achieved by a particular emission control device, rather than on the emission
control actually achieved by the best controlled source.

EPA claimsthe“Hg emission factor” for particular technologiesat the best-controlled units
was 0.132 Ib/TBtu for bituminous-fired units, 0.663 Ib/TBtu for subbituminous units and 6.902
Ib/TBtu for lignite-fired units. See 69 Fed. Reg. at 4678 (3 column). In each case, that is higher
thanthe“emisson rates’ at the best-controlled unit for each category. See69 Fed. Reg. at 4673 (2
-3“ columns). Indeed, itis higher than the average emission rate for the top 12 percent of the best
performing bituminous and lignite units. 1bid. EPA isthus setting aweaker MACT standard than
what is actually “achieved in practice by the best controlled similar source[,]” in violation of the
CAA. Seed2 U.S.C.A §87412(d)(3).

Finaly, to the extent that EPA's MACT floor values for new units are based on
"distributions’ that we have shown to be defective (see above and Attachment A; see also NJDEP
App. B), those floor values must be recal culated in an appropriate manner.

C. EPA has not properly calculated the beyond-the-floor standards.
After EPA setsaMACT floor, it must then determine”if standards more stringent thanthose

actually achieved by the best performing sources are possible.” Mossville Environmental Action
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Now v. EPA, No. 02-1282, slip op. at 3-4 (D.C. Cir. June 18, 2004). These standards are known as
“beyond-the-floor standards.” See 42 U.S.C.A. §87412(d)(2).

For both existing and new units, EPA’ sdetermination of beyond-the-floor standards suffers
from three fatal problems. First, EPA has refused to set subcategory-specific beyond-the-floor
standards even as it has insisted upon subcategory-specific floors. EPA’s internally inconsistent
subcategorization analysisconstitutesan arbitrary and capriciousinterpretation of the Clean Air Act.
Second, in evaluating beyond-the-floor standards, EPA failed to consider several factorsthat it was
requiredto consider by the Clean Air Act. Third, EPA ignoresevidenceinthe administrativerecord
that additional mercury control technologies are commercially avalable. In addition to these
threshold legal defects, EPA ignores that stricter beyond-the-floor standards are required to
adequately protect human health and the environment. See42 U.S.C.A. §7412(d)(2).

1. EPA’s subcategorization analysis is internally inconsistent.

As noted above, EPA proposes separate MACT floors for each of five proposed
subcategories. But when it arrives at the beyond-the-floor analysis, EPA concludes that those
standards should be set on a category-wide basis. See 69 Fed. Reg. at 4676 (3 column) (rejecting
use of SCR as a beyond-the-floor MACT standard for any subcategory of existing units because
EPA believesit has not been tested for every subcategory); 69 Fed. Reg. at 4679 (3 column) (same
conclusionfor new units). EPA offersno explanation for thisfundamental inconsistency. And EPA
cannot have it both ways: Either it is appropriate to tailor the MACT gandards to specific

subcategories, or it isnot. Rather than interpret the Clean Air Act’s subcategorization provisions
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inaninternally consistent manner, EPA appearsto have applied them in an ad hoc fashion designed
to achieve extraordinarily lenient standards.”

2. EPA failed to consider all the factors it is required to consider.

EPA’sanalysisof beyond-the-floor standards does not include any discussion of the non-air
quality health and environmental benefitsof aternative pollution control methodsand technologies.

That oversight alone invalidates the proposed rule. See National Lime, supra, 233 F.3d at 634-35

(“[B]ecause EPA failed to consider non-air quality health and environmental impacts of potential
beyond-the-floor standards for HAP metals . . . we will remand for the beyond-the-floor
determination . . ..”). A full analysisof the non-air quality health and environmental impacts must
be done in compliance with the CAA. See42 U.S.C.A. §7412(d)(2).

3. Alternative mercury control technologies and methods are commercially viable.

EPA limits its discussion of aternative pollution control measures to two technologies,
sorbent injection and selective catalytic reduction (“SCR”). The administrative record, however,
reveals that many more options are available. Indeed, over three years ago, the EPA itself
concluded that the use of scrubbersin conjunction with fabric filtersand spray dryer adsorbers had
shown “mercury capturein excess of 90 percent.” 65 Fed. Reqg. at 79828. EPA also concluded that
combining mercury control technol ogieswith other pollutant control technol ogies* can substantially
reduceor offset thecostsof HAP control.” Id. at 79829. Other material inthe administrativerecord
confirms that cost-effective mercury reduction technologies arereadily avail able. See Mercury Air

Pollution: The Case for Rigorous MACT Standards for Subbituminous Coal, OAR-2002-0056-

*

As noted, EPA has proposed a subcategory-specific beyond-the-floor standard for
new IGCC units. See 69 Fed. Reqg. at 4679. Thisinconsistency, too, is unexplained.
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0028. The experience of New Jersey in controlling mercury emissions from municipa solid waste
incinerators through the use of carbon injection also demonstrates the viability of such measures.

4. Stricter bevond-the-floor standards are required to protect
human health and the environment.

As set forth in Section |1 of these comments, greater reductions in mercury emissions are
needed to adequatdy protect humans and the environment from the harmful effects of mercury.
Indeed, as detailed in that section, current mercury levels in fish are so high as to seriously
compromisethe ability of many peopleto eat fish. Stricter beyond-the-floor standards are required
to begin to ameliorate that problem.

V. EPA IS NOT AUTHORIZED TO REGULATE POWER PLANT HAPS UNDER
SECTION 111.

A. EPA misconstrues section 112(n)(1)(A) to provide that HAP emissions from power
plants need not be regulated under section 112 if another section of the Act may be
used in the future to regulate HAP emissions.

Section 112(n)(1)(A) wasthe product of a Congressional compromise enacted as part of the

1990 amendmentsof the CAA. Congressrecognizedthat power plantswere subject to requirements

which other sourceswere not subject to, themost important of which wasthenew TitlelV acidrain

program. Accordingly, rather than requiring mercury and other hazardous pollutantsto beregulated
in the same manner as HAPs from other sources (e.g., without first having to perform a threshold
scientific analysis), Congress required, in section 112(n)(1)(A), that EPA study whether the
regulation of HAPs from power plants was necessary in light of the emission reductions achieved
under the other requirements applicableto power plants. Congressrequired EPA to regulate power

plant HAPs under section 112 if it was “appropriate and necessary” to do so after the

implementation of other requirements of the Act.
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Notably, Congress gave EPA only three years to complete this study and to determine
whether regul ation was“ appropriate and necessary” under section 112. Accordingly, Congressdid
not intend for EPA to wait until other CAA programs were fully implemented to make its decision.
Instead, knowing the scope of those other provisions, such as TitleV, Congress required EPA to
make the projection of whether regulation under section 112 was “appropriete and necessary”
without awaiting the outcome of regulation under other provisions of the Act.

Although EPA initially missed the statutory deadline for completion of the section
112(n)(1)(A) study, it did eventually undertake the study, completingitin 1998, fiveyearslate. Two
years later, in its regulatory finding, EPA determined that the regulation of HAP emissions from
coal- and oil-fired EGUs was both “ appropriate and necessary” based onitstechnica evaluation of
the risks posed by mercury emissions from power plants, in particular. See 65 Fed. Reg. at 79826
(1% column). As a result of the utility RTC and the subsequent studies described above, EPA is
required to regulate power plant HAP emissions, including mercury, under section 112, rather than
under any other provision of the Act.

As described above, section 112(n)(1)(A) required EPA to perform a study of the public
health hazards “ reasonably anticipated to occur asaresult of emissions’ by EGUs of section 112(b)
HAPs “after imposition of the requirements of thischapter.” Under EPA’ s reading of this section,
Congressrequired EPA to scour the CAA to determine whether any other authority beside section
112 existed for the regulation of mercury. EPA’s interpretation would mean, in effect, that
Congressasked EPA to determine what authority, other than section 112, could be used to regulate

HAPs, such asmercury. However, Congress presumably does not need EPA totell it what authority
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Congress provided EPA for the regulation of mercury. Specifically, Congress does not need EPA
to tell it whether section 111 is available as a matter of law.”

To the contrary, under section 112(n)(1)(A), Congress required EPA to use its technical
expertiseto make atechnical and scientific determination -- whether the risksto public health from
exposure to mercury make it “ appropriate and necessary” to regulate this HAP under section 112.

If Congress had intended EPA to regulate mercury emissons under section 111 — or even to
consider doing so -- it would have so provided in thelegidation, rather than specifying section 112
as the authority to use for the regulaion of HAPs.

B. EPA’s proposal does not meet the requirements for standards of performance
under section 111(d).

Although EPA is not authorized to regulate power plant HAPs, such as mercury, under
section 111(d), even if it were, EPA’s proposed cap and trade program is unauthorized because it
failsto meet the requirements for standards of performance set out in that section. A “standard of
performance” is defined as:

astandard for emissionsof air pollutants which reflectsthe degree of
emission limitation achievable through the application of the best
system of emission reduction which (taking into account the cost of
achieving such reduction and any nonair quality heath and
environmental impact and energy requirements) the Administrator
determineshasbeen adequately demonstrated. [ Emphasisadded.] [42
U.S.C.A. §7411(a).]

*

In support of itsreading of section 112(n), EPA relies on a statement of Congressman
Oxley. EPA’ srelianceismisplaced because statements of individual legislatorsare entitled tolittle
or no weight in construing a statute. National Small Shipments Traffic Conf., Inc. v. Civil
Aeronautics Board, 618 F.2d 819, 828 (D.C. Cir. 1980) (statutory language should control over
statements inserted in the legislative history).
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For the reasons set forth below, EPA’s proposed cap and trade program is not the “best system of
emission reduction” which has been adequately demonstrated. See42 U.S.C.A. §7411(a)(1). EPA
hasfailed to take into account the nonair quality health and environmental impacts associated with
itsproposed program, asrequired under section 111. If it had, thisanalysiswould haverevea ed that
a cap and trade program is inappropriate for the regulation of a HAP such as mercury because of:
(1) the serious environmental and hedth risks that result from mercury exposure; and (2) the way
in which mercury isfrequently deposited locally, creating “hot spots’ of pollution with associated
impactsto public and environmental health. Furthermore, the capsin EPA’ s proposed program, in
particular, are not stringent enough, will be achieved too far into the future, and do not reflect
mercury emission controls that can be implemented based upon technology that has already been
adequately demonstrated, and therefore do not meet the standard of “best system of emission
reduction” required under the Act. Ibid.

1. A cap and trade program for mercury is not an appropriate standard of
performance under section 111.

EPA citesto aHouse Report regarding the 1977 Clean Air Act Amendments as support for
the proposition that a “standard of performance” under section 111 can include a cap and trade
program. See69 Fed. Reqg. at 4697, n. 12 (citing “ Clean Air Act Amendmentsof 1977,” Committee
on Interstate and Foreign Commerce, H.R. Rep. No. 95-294 at 195). While section 111's
requirementsexhibit increased flexibility in comparison to the standards of section 112, at thevery
least, alternative standards were required to be just as effective in reducing emissions:

While the standards under section 111(b) of the act must include
requirements for the use of the best technological system, the
committee intends to permit sufficient flexibility to encourage the

devel opment of new and improved technol ogical systems. Thus, new
subsection (g) of section 111 of the act would require the
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Administrator to permit use of atechnological system which has not
been designated by the Administrator, if the source proposing to use
such technology demonstrates that it will achieve a least a
comparabl e percentage reduction in the pollution from the source as
would beachieved by thedesignated technol ogies. [Emphasisadded.]
[H.R. Rep. No. 95-294 at 189].

Moreover, the committee expected the Administrator to include numerical performance standards
whenever technological advances, improved measurement methods, or other requirements for use
of the best technological system make numerical standards practicable. 1d. at 190. Asnoted above
and in EPA’s own proposed rule, numerical standards for controlling mercury are clearly
practicable, and thus should be implemented in any rule to control mercury. See 69 Fed. Reg. at
4690 (1* column). EPA’sproposed rule failsto show that its cap and trade program “will achieve
at least a comparable percentage of reduction” and therefore runs contrary to the Congressional
intent underlying section 111. Agency statements pointing to House Reports regarding the 1977
Clean Air Act amendments should not be relied upon in support of the proposed cap and trade
program.

2. EPA’s proposed mercury cap and trade program is not based on the

application of the “best system of emission reduction,” as required by
section 111.

EPA’ sproposed cgp and trade programisclearly not the best system of emissionsreductions,
as the proposal: (1) fails to adequately account for the clear health and environmental impacts
inherent in its application; (2) contains atime line for compliance and weak emissions cap that are
an unlawful and inappropriate substitute to the required source specific technology standards; and
(3) reliesupon EPA’ sjustification of an effectivetrading programwhichisinappropriately grounded

in previoustrading programs for very different types of pollutants.
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a. The cap and trade program is not the “best system for emission
reduction” as it does not adequately account for impacts to public
and environmental health.

In the proposed rule, EPA acknowledges that:

[T]he overall cap level may not eliminate the risk of unacceptable
adverse health effects of Hg emissions. Moreover, a cap-and-trade
program raises the possibility that any particular utility may opt to
purchase allowances, instead of implementing contrals, and that this
may result in continued Hg emissions at the previous, uncontrolled
levels from that Utility Unit. These emissions may have adverse
healthimpactswithin thelocal area. [Emphasisadded.] [69 Fed. Reg.
at 4686 (3 column)].

EPA’ s regulatory response to this possibility is inadequate. As discussed in Section VI below,
trading in mercury isinappropriate because extensive studies have shown that mercury emissions
may be deposited in close proximity to power plants resulting in “hot spots’ of contamination.
Section 111 requires the EPA Administrator to take into account any nonair quality health and
environmental impacts of a proposed system of emissions reduction. EPA’s candid
acknowledgment that its cap and trade program may not eliminate unacceptable human health risks
from mercury indicates that the agency’ s proposed program not only failsto meet therequirements
for a standard of performance under section 111, but also undermines the stated purposes of the
Clean Air Act to “ protect and enhance the quality of the Nation’ sair resources so asto promotethe
public health and welfare.” 42 U.S.C.A § 7401(b)(1). EPA should abandon itsill advised trading
program, and follow the requirements of the Clean Air Act by implementing an effective MACT
standard under section 112(d) for mercury, nickel, and other HAPs emitted by power plants in
significant amounts.

b. The proposed trading program is not the best system for emission
reduction because its time line for compliance is impermissibly

long.
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The nonair quality health and environmental impacts of the proposed rule are clearly
adversely affected by thetimelinefor compliancewith therul€ srequirements. The Administrator’s
determination in the proposed rule that a cap and trade program with major elements of its
compliance schedule not coming into effect until 2018 is the best system of emission reduction is
flawed in light of the better systems available under section 112. Section 112(i)(3) of the CAA
specifiesthat an existing source must comply with an emission standard within three years of the
effective date of afinal rule, unless extended pursuant to section 112(i)(3)(B) or (B)(4). A new
source regulated by section 112 must be in compliance immediately upon startup or the date of
publication of afinal rulein the Federal Regiger, whichever islater.

By contrast, the proposed section 111(d) performance sandard includes a “first phase cap
effectivein 2010,” and a“second phase cap,” effectivein 2018 . 69 Fed. Reg. at 4687 (2™ column).
The proposed rule, however, does not quantify the “Phase I’ cap, but rather expresses it as a
“reflection” of the*“Hg reductions expected with SO, and NOx in the lAQR in 2010.” 69 Fed. Reg.
at 4703 (2™ column). Thus, sources are not required to hold mercury allowances until January 1,
2010, and are not required to control mercury emissonseven asa“ co-benefit” until that time. EPA
proposes a Phase |1 15 ton cap, or an eventual 70 percent reduction of mercury emissions from
utilities, well after 2018. 1bid. Evenwiththe extensionsfor complianceallowed under section 112,
much earlier mercury reductions would occur under section 112, as opposed to section 111.

Therefore, under EPA’ sproposed rul e, therewill be nomeaningful mercury reductionsfrom
the power sector until fourteen yearsin the future, and the only reductions that may be achieved for
the eight years between 2010 and 2018 will be unquantified “co-benefits’ of the IAQR. By

choosing to regulate mercury under section 111, as opposed to section 112, EPA istaking athree-
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year compliancerequirement and turning it intoamorethan fourteen-year compliancerequirement.”
Thisapproachisin direct contrast to the D.C. Circuit’sruling in the National Lime case, in which
the Court explained that the 1990 amendments were intended, in part, to remedy EPA’s slow
progress in regulating HAPs.

In spite of the admitted deficiencies in the program to meet the 70 percent goal, under the

proposa, EPA will wait until after implementation of the control requirements in 2010 and

2018 to “evaluate the emission levels, attendant health risks, and available control mechanismsand
determine whether the actual reductions achieved under this program significantly differ from the
outcome predicted by our current analysis.” 69 Fed. Reg. at 4686-4687 (3" column and 1% column);

seealso 69 Fed. Reg. at 4703 (1% column) (“Weretain authority to make adjustmentsto the program

if we find remaining areas with heavy, localized emissions and higher health risks(i.e., if we find
‘hot spots')”). Therefore, instead of forcing each utility to utilize technology that is both: (1)
demonstrated today (See 65 Fed. Reg. at 79828; See also discussion point on MACT standard
above), and (2) effective in reducing mercury emissions far beyond wha will be achieved later
through EPA’ s proposed cap and trade program, EPA plansto implement an admittedly risky “wait
and see” approach.

Considering the massloading and pernicious health effectsknown to EPA resulting fromthe

mercury methylation and biomagnification cycle, the reliance upon an uncertain “co-benefit”

: Citing to members of EPA’s own staff, EPA models show that the 70% reductions
that are expected from the section 111 mercury trading program “would not be achieved even by
2025 and perhaps not until after 2030.” Jennifer Lee, “E.P.A. May Tighten Its Proposal on
Mercury,” New York Times, March 16, 2004; See also Tom Hamburger and Alan C. Miller,
“Mercury Emissions Rule Geared to Benefit Industry, Staffers Say,” Los Angeles Times, March 16,
2004.
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performance standard, which allows 48 tons per year of uncontrolled mercury emissions until at
least 2010, and minor reductions between 2010 and 2018, iswithout scientific justification or legal
support. In light of the more expeditious time line for compliance and the greater HAP emission
reductionsthat will follow from an appropriate MACT standard under section 112, EPA’ sposition
that the cap and trade proposal is the best system of reduction is incorrect and fails to take into
account the public health impacts of postponing emission reductions for more than a decade.

c. EPA’s assertion that the proposed cap and trade program is the

“best system of emissions reduction” is unsupported by the
proposal itself.

EPA provides no factual support for its conclusion that acap and trade program reflectsthe
“best system of emissionsreductions’ under section 111. Itsexplanations are inconsistent and fail
to meet the statutory and case law criteria. First, the Agency merely explains that it has been
successful in reducing SO, emissions under Title IV’s Acid Rain Program and in reducing NOx
emissions pursuant to the NOx SIP Call rule, both of which implement acap and trade method. 69
Fed. Reg. at 4697 (3 column). Therefore, EPA concludes, a cap and trade program for mercury
emissions will be the “best.” Id. at 4698 (2™ column). The Agency comes to this conclusion
without offering any support for its contention that the success of a system for reduction of onetype
of pollutant necessarily meansthat sysemisthe “best” available for another, very different type of
pollutant. EPA failsto make any distinctions between criteria pollutants (which are, clearly, not
hazardousair pollutants) and HAPs, or to explain why it isappropriate to compare tradi ng programs
for the different categories. Nor does EPA demonstratethat its criteria pollutant trading programs
have been successful. To this day, the Phase 11 SO, cap has not been achieved. Also, the

effectiveness of EPA’s NOx SIP call is not yet known.
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EPA then explains that its cap and trade system will provide “the greatest certainty that a
specificlevel of emissionswill beattained and maintai ned since apredetermined level of reductions
is ensured.” lbid. Because of EPA’s minimal explanation, it is unclear why a source-specific
emission limitation can be exceeded while, under a cap and trade program, emissions cannot go
beyondthecaps. EPA’ sown materialsindicatethat, by August 2000, theair toxicMACT standards
issued under section 112, whenimplemented, “will reduce air toxics emissions by about 1.5 million
tons per year - almost 15 times the reduction achieved prior to 1990.” USEPA, Taking Toxics Out
of the Air, August 2000. The Agency’sown websitefurther describesthese source specific MACT
standards as “significant steps to dramatically reduce toxic air pollutants and provide important
health protections for Americans nationwide.” See
http://www.epa.gov/ttn/atw/nata/natsatr.html#stat. There is no support for EPA’s conclusion that
trading would provide a greater level of certainty than the source specific emissions limitations
required under section 112. In fact, under EPA’ s proposed “ safety-valve mechanism,” it appears
that sources could exceed the cap by borrowing credits fromfutureyearsjust because the cost of an
allowance exceeds a pre-determined “ safety-valve’ price (EPA proposes $2,187.50). See 69 Fed.
Reg. at 4704 (1* column). It is clear that the “safety valve” mechanism greatly enhances the
uncertainty involved in the proposed cap and trade program, and weakens any argument that the
proposed program is the “best system of emission reduction.” The legal and substantive problems

with the safety-valve proposal are discussed in more detail in Section V11 below.
C. Congress did not intend for power plant HAPs to be regulated under section 111(d).

In reaching itsinterpretation of theinterplay of sections 111(d) and 112, EPA misconstrues

section 111(d). Congressdid not intend section 111(d) to serve as a substitute for regulation under
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section 108 or 112 —itisjust abackstop for the regulation of existing sourceswhen emissionsfrom
those sources are not covered by the programs attributabl e to criteria pollutants (section 108) or to

hazardous ar pollutants (section 112). Section 111(d) provides, in pertinent part:

Q) The Administrator shall prescribe regulations which
shall establish aprocedure similar to that provided by
section 7410 of thistitle under which each State shall
submit to the Administrator a plan which (A)
establishesstandards of performancefor any existing
source for any air pollutant (i) for which air quality
criteriahave not been issued or which isnot included
on alist published under section 7408(a) of thistitle
or emitted from a source category whichis regulated
under section 7412 of this title but (ii) to which a
standard of performance under this section would
apply if such existing source were a new source ...

An interpretation of section 111(d), and itsrelationto section 112, that makes sense of both
provisions is that section 111(d) is essentially a back-up provision, requiring state regulation of
emissions from existing sources if emissions from new sources in the category are regulated by a
new source performance standard, but only if the emissions are not criteria pollutants regulated
under sections 108-110, or HAPs regulated under section 112. This interpretation makes sense
because it respects and implements Congressional intent that criteriapollutants be regul ated under
sections 108-110 and that HAPs be regulated under section 112. The design of those provisions
reveals that they are tailored to emissions of criteria pollutants and HAPSs, respectively, unlike
section111(d). Contrary to sections108-110 and 112, which contain detailed provisionsprescribing
the means of regulating criteria pollutants and HAPs, section 111(d) is devoid of any detail,
evidencing Congress sintent that it act asa*” catch-all” provision for pollutantsthat are not subject

to regulation under sections 108-110 or section 112. Because mercury isaHAP, and power plants
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are listed sources of HAP emissions, section 112 provides the clear statutory mechanism for the
regulation of power plant HAP emissions under section 112. Asaresult, regulation under section

111(d) isunavailable.

Furthermore, since coal- and oil-fired EGUs are a listed source category under section
112(c), EPA isfaced with the obstacle that it must delist power plantsin order to go forward with
regulation under section 111(d). Asdiscussedin Section111.C. above, EPA’ sanswer —that it erred
in listing power plants in 2000 (69 Fed. Reg. at 4689) — is unavailing. Even under EPA’s
construction of section 111(d), the actual listing of asource category under section 112(c) precludes
EPA from requiring state regulation of that source category under section 111(d). Once EPA listed
el ectric generating units as a source of HAPs under section 112(c), EPA no longer had authority to
regulate mercury emissions under section 111(d). EPA’s determination that it can regulate under
section 111(d) because it supposedly erred in listing the source category under section 112(c) isa

result-oriented interpretation without any foundation in the statutory language or legislative intent.

1. EPA’s interpretation that section 111(d) authorizes it to regulate
power plant HAPs relies on a non-existent conflict between the
House and Senate amendments.

EPA’s attempt to find support for its interpretation of section 111(d) is grounded in its
attempt to find a conflict, where none exists, between the 1990 House and Senate versions of
amendments to section 111(d). It istrue that different language appears in the House and Senate
versions, however, this different language does not affect the meaning of section 111(d), whichis
not intended to be authority for the regulation of HAP emissions, including mercury, from power

plants.
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Prior to the 1990 amendments, section 111(d) provided:

The Administrator shall prescribe regulations . . . which (A)
establishes standards of performance for any existing source for any
air pollutant (i) for which . . . isnot included on alist published under
section 7408(a) or 7412(b)(1)(A) of this title, but (ii) to which a
standard of performance under this section would apply if such
existing source were a new source. [See 69 Fed. Reg. at 4685 (1*
column.]

In 1990, section 111(d) was amended. See Public Law 101-549 (November 15, 1990). P.L. 101-
549 containstwo sections, both of which seek to amend section 111(d). Thefirst section, the Senate
Amendment, is found at section 302, which is the section specifically addressed to hazardous air
pollutants. The Senate Amendment, which appearsunder the heading, “ Conforming Amendments,”

reads, “ Section 111(d)(1) of the Clean Air Act isamended by striking * 112(b)(1)(A)’ and inserting
inlieuthereof *112(b)"”. SeePub. Law 101-549, § 302(a) (Nov. 15, 1990). The House Amendment,
whichappearsina“Miscellaneous Provision” sectionunder Titlel of the CAA, struck thelanguage,
“or 112(b)(1)(A)” and inserted “ or emitted from a source category which isregulated under section
112" SeePub. Law 101-549, 8 108(g) (Nov. 15, 1990). The U.S. Code, which codified P.L. 101-
549, contains only the House Amendment and failed to incorporate the clear Senatelanguage. EPA

Is trying to conclude that the different language used in the Senate and House Amendments
somehow justifiesits use of section 111(d) as the proper authority to regulate HAPs emitted from
power plants. 69 Fed. Reg. at 4685. This conclusion isunfounded when the clear meaning of both
amendments is that emissions that are subject to regulation under section 112 are not subject to

regulation under section 111(d).

Even though the State commenters do not believe that thereis a conflict between the House
and Senate versions of the amendments to section 111(d), there is different language used in each

47



amendment. Generally, when thereisaconflict between the Statutes at Large and the U.S. Code,
and the U.S. Code has not been enacted into positive law (like with Title 42), the Statutes at Large

control. See1 U.S.C.A. 8204(a); American Bank & Trust Co. v. Dallas County, 463 U.S. 855, 864

n. 8 (1983); United States v. Welden, 377 U.S. 95, 98-99 n. 4 (1963); United States v. Ward, 131

E.3d 335, 339-340 (3d. Cir. 1997). Here, where the Statutes at Large contain different language

amending the same section of the CAA, the two sections must be “harmonized.”

Asstated above, the Senate Amendment provided that section 111(d) would not be available
authority to regulate HAPs that were listed pursuant to section 112(b). The House Amendment,
provided that section 111(d) could not be used as authority to regul ate HAPs that were emitted by
asource category that wasregulated under section 112. Applying the harmonization principlefrom

Citizens to Save Spencer County v. EPA, 600 F.2d 844 (D.C. Cir. 1979) to the different language

used in the amendments to section 111(d), as EPA has stated should be done, results in the
conclusion that section 111(d) is only applicable to sources of pollutants other than HAPs. The

Spencer County court directed an agency, in attempting to interpret clearly conflicting statutory

provisionsthat it is directed to implement:

[T]o look for guidance to the statute as a whole and to consider the
underlying goals and purposes of the legislature in enacting the
statute, while avoiding unnecessary hardship or surprise to affected
partiesand remaining withinthegeneral satutory bounds prescribed.
[Spencer County, supra, 600 F.2d at 871.]

EPA has failed to follow these harmonization principles. See 69 Fed. Reg. at 4685 (2™ and 3™

columns). In the Spencer County case, the court set out to resolve aclear conflict between section

165 and section 169 of the CAA as amended in 1977. In doing so, it looked to the following: (1)
the plain language of the conflicting provisions; (2) surrounding, relevant sectionswithinthe CAA;
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(3) legidative history; and (4) the overall scheme of the CAA. A similar review of section 111(d)

demonstrates that the section does not contain authorization for EPA to regulate HAPs.

EPA failed to give meaning to other, relevant CAA provisions, such as section 112(d)(1),

which, asthe D.C. Circuit in National Lime Association V. EPA, supra, 233 F. 3d at 633 confirmed,

requires EPA to regulate major sources of HAPS that are listed: “The Administrator shall
promul gate regul ations establishing emission standards for each category or subcategory of major

sourcesand areasources of hazardousair pollutantslisted for requlation” (emphasisadded). Seealso

Id. at 634 (EPA has a*clear statutory obligation to set emission standards for each listed HAP”).

EPA’ sfailureto give meaning to other, relevant CAA provisionsis contrary to Spencer County as

well asthe fundamental canons of statutory construction. See Davisv. Michigan Dept. of Treasury,

489 U.S. 803, 809 (1989) ("It isafundamental canon of statutory construction that the words of a

statute must beread in their context and with aview to their placein the overall statutory scheme.”).

Thelegislative history also supports an interpretation of section 111(d) whereby sources of
listed HAPs are subject to section 112. For example, the D.C. Circuit explained that one purpose
of section 112 in the 1990 CAA Amendments was to remedy EPA’s slow progress in regulating

HAPs. See National Lime Association v. EPA, supra, 233 F. 3d at 634(citing to S REP. No. 101-

228 at 128 (1989)(*In 18 years, EPA has regulated only some sources of only seven chemicals. .
. The legislation reported by the Committee would entirely restructure the existing law, so that
toxics might be adequately regulated by the Federal Government”; H.R. REP. No. 101-490, pt. 1,
at 322 (1990)(“ Since 1970, EPA haslisted only eight substances as hazardous air pollutants. . . and

haspromulgated emissions standardsfor seven of them”)). Therefore, section 112--not section 111-
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was strengthened, and the direction to EPA by Congresswas made more explicit, inresponsetothe

lack of regulation of sources of HAPs.

Congress' sreference to section 112 in section 111(d) (either with respect to HAPs that are
listed or to sourcesthat are regulated pursuant to section 112) makesit clear that the overall scheme

of section 111 is to regulate those sources not emitting HAPs. EPA even admits that it “has

historically regulated non-HAP under section 111(d), even wherethosenon-HAPwereemitted from
asource category actually regul ated under section 112.” 69 Fed. Reg. at 4686 (1* column). Further,
EPA has never before regulated a major source of HAP pursuant to section 111. Likewise, section
112 isintended to regulate sources that are emitting HAPSs, as EPA clearly acknowledges. Cf. 68
Eed. Reg. 70904, 70905 (December 19, 2003) (* Section 112 of the CAA containsour authoritiesfor

reducing emissions of hazardous air pollutants”).

Accordingly, once apollutant islisted asaHAP under section 112, it shal not be regulated
by a standard of performance pursuant to section 111. Because mercury isalisted pollutant under

section 112(b), EPA isprohibited from regulaing sources of mercury pursuant to 111(d).

Finally, EPA hasalready found that it is* appropriate and necessary” to regulate utilitiesfor
mercury. See December 2000 Regulatory Finding. Asstated above, oncethisfinding ismade, EPA
must regulate HAPsfrom thelisted source category. See42 U.S.C.A. 87412(c)(2). Simply because
EPA hasfaled to complete the required rulemaking, which was triggered by the December 2000
regulatory finding and the subsequent listing of power plantsunder section 112(c), EPA should not
be allowed to escape the CAA’ s clear direction under section 112(d). Indeed, EPA admitsthat the

purpose of the House Amendment was to allow the Agency to regulate pollutants which were not

regulated under section 112. See 69 Fed. Reg. at 4685 (3 column). Given the December 2000
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regulatory finding, the listing of coal-and oil-fired EGUs as a source category, and the resulting
statutory obligation to regulate the HAP emissions from EGUSs, it isan arbitrary and unreasonable
interpretation to say that EGUs were not among the categories of sources of mercury to which
regulation under section 112 applied. But for EPA’schangeinitsown reading of the CAA and its
failureto completeitsstatutory obligations, utilitieswould be regul ated for their mercury emissions

pursuant to section 112.

2. Even if the regulation of HAPs were available under section 111(d),
EPA’s proposed remedy under section 111(d) is not an adequate
substitute for regulation under section 112.

Initsproposal, EPA interprets section 112(n) as not requiring regulation under section 112
if regulation under another provision of the Act is“adequate.” 69 Fed. Reg. at 4684 (1* column).
Evenif EPA’ sconstruction of section 112(n) werereasonable, it doesnot enable EPA to circumvent
regulation of power plant HAPsunder section 112 because, in this case, EPA’ s proposed regul ation

of mercury under section 111(d) is not “ adequate.”

First, even if the proposed section 111(d) trading program is legal, the emission reductions
required under the section 111(d) program compare unfavorably with the emission reductions that
would be achievedunder aMACT emissionsstandard that complieswith the requirementsof section
112(d). Nothingin section 111(d) requiresthat sources meet the emission rates achieved by thetop
12 percent of sources within the relevant source category, as required by section 112(d). As
explainedin Section |V above, although EPA’ sproposed MACT determinationsareinerror, MACT
emission rates that comply with section 112(d) would reduce mercury emissions nationwide from
the power sector much more extensively than EPA’s section 111(d) proposal. In addition, to the
extent that it allows sourcesto avoid the need for control s by purchasing allowances, EPA concedes
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that the section 111(d) approach will allow sourcestoemit at levelsthat exceed MACT, increasing
local exposures. 69 Fed. Reg. at 4686 (3 column). EPA should not be experimenting with atrading

program for toxic hazardous air pollutants, such as mercury.

Second, theemissionreductionsunder EPA’ ssection 111(d) proposal areinadequatebecause
the section 111(d) proposal will not, if implemented, obtain emission reductions as rapidly as
implementation of appropriateand defensible MA CT requirementsthat comply with section 112(d).
Under section 112(d), sources must comply with a MACT within three years of the effective date
of the standard (with the possibility of aone-year extension and two-year Presidential exemptions).
In contrast, EPA’ s section 111(d) proposal does not require emission reductions until 2010 (for the
first stage) and 2018 (for full implementation), allowing much moretimefor compliance, even with
the extensions authorized by section 112(i)(3)(B) or (B)(4). Further, EPA models show that full
compliance with the section 111(d) cap may not be achieved until 2025, or even 2030. Indeed, the
first stage does not require any mercury control efforts at al, instead relying solely on strategies
being devel oped to comply with the |AQR proposal. See69 Fed. Reg. at 4566. These strategiesonly

require control of some, but not all, EGUs.

Thereisno statutory basisfor EPA to postpone full regulation of mercury from EGUs until
2018, when the second stage of mercury reductions commences. 69 Fed. Reg. at 4698 (1% column).
In essence, EPA’ sproposal isbased on the unstated premise that the mercury co-benefits from the
IAQR program constitute an adequate mercury control program only until 2018. Necessarily
underlying the second phase is the premise that the IAQR reductions are not adequate in 2018;

otherwise, it is unclear, under EPA’s reasoning, what authority EPA has to require the additional
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reductionsin 2018. However, if the IAQR program is not adequate in 2018, it is not adequate in

2007 either.

Third, section 111(d) providesan inadequate substitute because it will not likely withstand
judicial review if, and when, it is issued, in light of the serious questions being raised in these
comments and others about the legality of the section 111(d) approach. For example, aswe explain
above, Congressdid not intend for section 111(d) to be used for pollutants and/or source categories
regulated under sections 108-1100r 112. Furthermore, thelegality of atrading program for mercury
under section 111(d) isdubious. Indeed, EPA concedesthat nothing in the statute or the legislative
history provides that atrading program may constitute a “ standard of performance” under section
111. 69 Fed. Reg. at 4697, n.12. Even if a trading program under section 111(d) might be
appropriate in some circumstances — i.e. for pollutants without any local impacts -- it is not

appropriate for mercury in light of the hot spot issues discussed in Section VI below.”

Fourth, but perhapsmost importantly, EPA’ s proposal isinadequate to protect public health
and the environment fromthe dangersattributabl eto mercury exposure. Indeed, EPA concedesthat
it is uncertain whether the trading program adequately protects against excessive local exposures,
and that it is continuing to investigate. 69 Fed. Reg. at 4699 (2™ and 3™ columns). Total nationwide
mercury emissions can be reduced to 5 to 10 tons per year in order to provide much greater
protection against the public health dangers posed by mercury. In fact, EPA admits that section

111(d) may not be adequate (See 69 Fed. Reg. at 4686, 3d column), but only says that it will

evaluatefurther after implementation of section 111(d) program in 2018, fourteen yearsfrom now.

*

Inaddition, asexplainedin Section V11 below, the“safety valve” provision, which makes
any emission reductions achieved under the section 111(d) trading program uncertain, and fails to
force technology development, is not likely to survive judicial review.
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Evenif EPA iscorrectinitsinterpretation that regul ation under section 112 isnot necessary if other
programs adequately reduce mercury emissions, it must make that adequacy determination now.
(In fact, it should have made that determination in 1993.) Instead, it postpones the adequacy
determination until 2018, when it will evduate whether its trading program has adequatdy

addressed the risks posed by mercury. Ibid.

Thispostponing of adequate regulation isinconsistent with the requirements of section 112,
which require expeditious control of HAP emissionsgenerally within threeyears. See42 U.S.C.A.
87412(i)(3). Indeed, EPA’ s concession that section 111(d) regulation may not be adequate means
that EPA’s prior finding that regulation is “appropriate and necessary” remains valid. In other
words, regulation under section 112 remains*“ appropriate and necessary” because EPA hasno basis

to conclude that section 111(d) is an adequate substitute.

VI. MERCURY EMISSIONS TRADING IS INAPPROPRIATE UNDER ANY
SECTION OF THE ACT BECAUSE MERCURY EMISSIONS MAY BE
DEPOSITED IN CLOSE PROXIMITY TO POWER PLANTS RESULTING
IN “HOT SPOTS.”

Regulating toxic emissions, which have significant health impacts in the areaimmediately
surrounding afacility by means of a cap and trade program under either section 112(n) or section
111(d), is both illegal and inappropriate. EPA’s own report recognizes tha buying allowances
cannot addressa“ hot spot” “if the cap does not require sufficient reductionsto minimize or prevent

local impacts.” See Tools of the Trade, www.epa.gov/airmarkets (Last updated, June 2003). The

fact that EPA states that it will evaluate the protectiveness of the trading program after
implementation of the 2010 and 2018 requirements provides amost no assurance that the issue of
“hot spots” will be adequately dealt with in the near future, which will affect another generation of
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A. A cap and trade approach is not appropriate for mercury.

EPA states in the preamble to the NPR that it “believes a trading approach will help to
address” concerns about local “hot spots.” 69 Fed. Reg. at 4702 (2™ column). This policy
conclusionisunfounded, unsupportable and contradicted by EPA’ sown studies, aswell asnew data
to be submitted by states showing that localized mercury deposition can be severein someareasand
can originate from facilities that will not likely be controlled under atrading scheme. A cap and
trade approach alone will not addresslocal hot spots of mercury. EPA must adopt a stringent plant-
specificMACT inorder to address|ocalized mercury and other HAP deposition issues. Thus, even
assuming that EPA were authorized to adopt a cap and trade program for mercury, as a policy
matter, it should only consider doing so as ameansto supplement astringent MACT after adopting
strict plant-specific controls that eliminate “hot spots,” as required by the section 112 of the Clean

Air Act.
B. EPA’s proposed trading program does not address mercury “hot spots.”

EPA’s proposal to adopt a cap and trade mechanism without adoption of a plant-specific
MACT isnot only legally flawed under either section 112(n) or section 111(d), but it also has no
policy basisin that atrading program alonetotally failsto address the issue of local deposition and
the risks posed to populations located near power plants. It iswell documented that mercury must
be controlled on alocal level, and that a national cap and trade approach will not address the local
issues. Mercury emissions, like SOx and NOX, are transported, but the merefact that a pollutant is
transported doesnot mean that amarket-based cap and trade approach by itself isan adequate means
to reduce health-related and other risks. Mercury is extremely toxic and potentialy large
percentagesof total emissionsfrom asingle source deposit and accumulate closeto thesource. EPA
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hashistorically acknowledged that atmospheric mercury can betransported and deposited at varying
distances, resulting in impacts relatively close to the emissions source. In a recent report, EPA
stated that “a source emitting primarily reactive gaseous mercury at ground level can be expected
to have arelatively high fraction of its mercury emissions deposited within 50 kilometers and have
significant local scaleimpacts.” EPA Activities On Mercury In and For the Region, February 2004

(available on EPA webgte).

Thereisno question that plant-specific controls areneeded to reduce mercury deposition on
alocal level. Both arecent study of the Florida Everglades (2003) and an earlier study by EPA
(1998) have shown consderable*hot spots’ of mercury deposition near coal burning power plants.
More recent data generated by the New Hampshire Department of Environmental Services
(“NHDES”), which is being submitted to this rulemaking docket by the NHDES, shows that up to
95% of the mercury emitted from local electrical generating units can beinthe*“reactive” form that
isdepositedlocally. See Commentssubmitted by the New Hampshire Department of Environmenta

Services on EPA Mercury Proposal.

EPA’s prediction that the largest power plants will likely sell allowances to smaller
generating units under its proposed trading scheme (see 69 Fed. Reg. at 4702, 2™ column), which
it reasons will address the worst hot spots, means that mid-sized and small generating units will
likely purchase allowances rather than reduce mercury emissions, even though they can be
responsiblefor high levels of localized mercury deposition. Even if EPA’s assumption is correct,
which it is not, this means that “hot spots’ in areas other than those near the largest plants will not

be addressed by this proposal.

56



EPA’sfallback paosition that sates can always adopt stricter mercury programs should not
justify the adoption of a weak federal mercury program. The establishment of a weak federal
programwill makeit more difficult for statesto adopt stricter programs that would be applicableto
utilities located in their own states. Thisis especially true in the context of the proposed cap and
trade program under section 111(d), where states must amend their SIPs to incorporate the
underlying federal mechanismsand underlying requirements. Moreover, many satesare prohibited

by state law from adopting environmental rules that are more stringent than the EPA rules.

The documented mercury hazard that exists close to sourcesis precisely why atraditional
market-based cap and trade system, like that used in the acid rain program, cannot be the template
for a mercury regulation applicable to power plants. While there are still problems regarding the
effectiveness of the acid rain program in addressing local issues, there is a significant difference
between mercury and ar pollutantslike SOx and NOx. SOx and NOx tend to be deposited in the
environment after they are converted to particles, aprocessthat occurs during long range transport.
Onthe other hand, asignificant percentage of mercury emissions from power plantsisthe typethat
can be deposited locally asaresult of precipitationand other events. Thus, with proper safeguards,
cap and trade programs can be part of an effective solution to reduce regional loads for pollutants
with regiona impacts, but totally miss the mark in addressing localized impacts from toxic

pollutants, such as mercury.

EPA hasignoreditsown policy statementsindicating that trading programs (whatever their
value for pollutants that are more uniformly dispersed) may be ingppropriate for highly toxic
pollutantslike mercury. For example, in a June 2003 report entitled, Tools of the Trade: A Guide

to Designing and Operating a Cap and Trade Program for Pollution Control, EPA states that:

57



[Cap and trade programs] set an overall target and then let “the
market” determinewhereto makethe most cost-effectivereductions.
In some cases, however, it does matter where an emission reduction
is made. For example, some toxic emissions may have primarily
local health impacts in the areaimmediately surrounding afacility.
Allowing such a facility to buy allowances from other similar
facilities in the area may not fully address the risks caused by its
emissions. It may make asituation worse by causing a“ hot spot” if
the cap does not require sufficient reductionsto minimize or prevent
local impacts [and] it may be necessary, from a public hedth
standpoint, toimposesource-specific controlsand limit theflexibility
inherent in an emission trading program. [Emphasis added.] [Id. at
p.2-2.]

Thus, EPA has expressly recognized that source-specific controls are warranted in situationswhere

“hot spots” will occur, asisthe case with mercury.

Therefore, EPA shouldfocuson adopting astringent MACT standard pursuant to section 112
in order to address localized impacts from mercury emissions before considering any proposal to

adopt atrading program for mercury emissions.
C. The trading program as proposed does not include adequate restrictions.

Evenif acap and trade approach could be designed to avoid the* hot spots” issue, EPA has
ignored its own policy guidance on how to design a cap and trade program in such a way as to
addresslocalized “ hot spots.” By placing few restrictionson thetrading and banking of allowances,

EPA has not even tried to incorporate “ checks’ on the potential for “hot spots.”

For example, EPA has recognized that both temporal and spatial restrictions on allowances

must be considered in the design of programsfor trading criteria pollutants:

If sources with high marginal abatement costs (i.e., net buyers of
allowances) are congregated in specific areas, those areas are likely
to experience less environmental improvements than others....
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Furthermore, such areas could experience increased emissions and
harmful local environmental or human health effects, even as the
larger goal of aggregate emission reductions is achieved. [Tools of
the Trade, supra. p. 3-20.]

The proposed cgp and trade program fails to impose adequate restrictions, such as “temporal”
restrictions on use of allowances. Moreover, EPA’sprovision for unlimited flexibility, such asthe
proposed“ safety valve,” whichwould allow for unlimited purchase of allowancesat aset pricefrom
futurebudget years (see discussion of safety valve provisionin Section V11 below), underminesany

potential for atrading program to address “hot spots.”

D. Other regulatory standards and level of required reductions are inadequate to
address localized impacts.

EPA statesinthe NPR preamble that the cap and trade system, coupled with related Federal
and State programs, will effectively addresslocal risks. 69 Fed. Reg. at 4702, (2™ column). EPA
also cites the “ co-benefits” from the IAQR as a factor in addressing local impacts. Furthermore,
EPA repeatedly cites the success of the acid rain program, which is the template for the mercury

proposal. None of these factors adequately address local deposition of mercury.

EPA failsto recognize that the agency itsdf hasidentified certain “ backstops’ that existin
the acid rain program and that do not exist in the context of the mercury rule proposal. For example,
EPA hascited asakey reason for the avoidance of asignificant problem with “hot spots’ intheacid
rain program other regulatory programs (e.g., ambient air qudity standards, technology and
performancerequirements). SeeToolsof the Trade, supra, “ Devel oping aCap and Trade Program,”

p. 3-21.
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Putting aside the differences between SO, and mercury, EPA should recognizethat asimilar
backstop was not proposed in the context of mercury. Firg, thereare no federal ambient air quality
standards for mercury. Second, even if state ambient air limits are developed, the state standards
may not be effective against “reactive” mercury that creates local “hot spots’ as a result of
precipitation events. Third, the technology and performance requirements that could apply as a
backstop would only come into play if a source-specific MACT standard for mercury is adopted.
Fourth, the reductions required under the cap and trade program are not significant, so that many

facilities, even large ones, can avoid installing controls.

In addition, the “co-benefits’ that EPA assumeswill result from the IAQR are insufficient
to address localized impacts because they are not stringent enough and will not require that
additional controls be installed at most facilities to address mercury. Moreover, the very controls
required under the IAQR, such as Selective Catalytic Reduction, can actually increase the amount
of reactive (oxidized) mercury emitted from power plants, thus exacerbating local deposition of
mercury, if not caught by other controls. The only way to address this dilemmaisto adopt a plant-

specific MACT for mercury emissions from power plants under section 112.

EPA’s reliance upon unidentified state programs to address the hot spots issue is also
misplaced. “Hot spots’ can be created across state lines, so that a“downwind” state is dependent
upon stricter controls that may be installed by utilities located in the upwind” state. While some
statesaretaking aleading rolein controlling mercury emissionsfromthepower plants, the existence
of such state programs and the approach proposed by EPA is neither uniform nor adequate,

especially in light of the fact that mercury can be transported across state lines.
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In addition, some state legislation relies upon the adoption of astrict federal standard under
section 112 of the Clean Air Actasameansto establish statelimitson mercury emissionsfromlocal
power plants. See, e.g., New Hampshire Revised Statutes Annotated Chapter 125-0O:3, ¢ (annual
mercury cap to bebased upon EPA’sSMACT standardfor utility boilers). Therefore, EPA’ sproposal
to adopt atrading program, rather than astrict MACT standard under section 112, will likely result

in less, not more, state control of mercury emissions.
E. EPA has ignored environmental justice considerations.

In light of the existence of mercury “hot spots’ near coal-fired power plants and EPA’s
proposal to use an incentive-based approach to control mercury emissions from coal-fired EGU’s,
EPA should analyze and consider whether environmental justice issues exist before taking final
action onthe NPR and SNPR. Thisisespecially needed under the proposed cap and trade approach
becausethereisthe potential, based on the evidence described bel ow, that thetrading program coul d
have a disproportionate effect on minority and low-income populations located near coal-fired

power plants.

Mercury as a contaminant in fish has already been shown to be a pollutant that produces a
disproportionate impact on minority and low-income populations. The USEPA and the Minnesota
Department of Health addressed thisissue in May 2001 at a conference entitled, “National Risk
Communication Conference, Effectively Communicating Health Risks from Fish Contaminants.”
The conference concluded that effective risk communication about fish contaminants is necessary
to reach at-risk and hard-to-reach populations. At-risk populations include people exposed and
susceptibleto contaminants found in fish. Hard-to-reach populations include people who may not

hear, understand, or be receptive of risk communication messages concerning fish contaminants.
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Many federal and state advisories do not reach or affect the fish consumption habits of many
members of at-risk and hard-to-reach populaions. While risk communication in the form of
advisoriesisvitally important to enable consumers to make informed decisions about the fish they
eat, many anglers do not hear, understand or heed the message. In particular, urban anglers,
subsistencefishermen, and peopl efrom non-English speaking cultureswith astrong fishing heritage,
oftendisregard, do not understand, or are unaware of the consumer advisoriesand continuetoingest

contaminated fish despite the advisories.”

Studiessuggest that at-risk and hard-to-reach populati onsinclude minority and low-income
anglers who are more likely to consume the fish they catch, and are frequently unaware of fish
consumption advisories.”” InaNew Y ork State Department of Health report, results of an angler
survey indicated that sixty-six percent of low-income popul ations are not aware of the advisories.”™”
Anglers share their food with women and children, who are considered at-risk populations due to
the health risks associated with exposure to mercury in fish. The greatest concerns are the health

risks particularly of women of childbearing age and children under age 15.

. National Risk Communication Conference, 2001.

* *
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Under Executive Order 12898 entitled “ Federal Actionsto Address Environmental Justice
In Minority Populationsand L ow-Income Populations,” (February 11, 1994) (hereinafter “ Order”),
EPA and other federal agenciesare directed to take certain steps to ensure environmental protection
for all communities. Under the Order, EPA must take steps to determine whether its programs,
policies and activities will have disproportionately high adverse human health and environmental
effects on minority and low income populations, and whether these communities have access to
public information on, and an opportunity for public participation in, matters relating to human
health or the environment. In light of the evidence that anglers who are unaware of local fish
consumption advisories are disproportionately minority and low income, and that these same
populations are morelikely to consumethe fish they catch, there appear to beenvironmental justice
implicationsresulting from the existence of mercury “hot spots.” EPA’ sproposal identifiesno steps

that have been taken to assess whether these environmental justice implications exist.

In addition, the Order requires federal agencies to collect and analyze information on the
consumption patterns of popul ationswho principally rely onfish and/or wildlifefor subsigenceand
to communicate to the public the risks of those consumption patterns. See Order, Section 4-4.
Agencies must also “consider such guidance in developing their policies and rules.” See Order,
Section 4-402. EPA has adhered to the Order in general terms by issuing hedth advisories on fish
consumption in conjunction with other federal agencies, but hasfailed totakeitsownadvisoriesinto
account in development of the mercury proposal. EPA should identify and anayze the issue of
disproportionate public health risk to populations that subsist on mercury-contaminated fish and

shellfish in the context of the trading proposal, as required under the Order.
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VII. THERE IS NO LEGAL OR POLICY BASIS FOR ESTABLISHING A
“SAFETY VALVE.”

In the January 30 and March 16, 2004 notices, EPA proposed a “safety valve” provision to
beincorporated in the cap and trade scheme, which would set a maximum cost that purchasers must
pay for mercury emissions allowances. In particular, EPA proposed a price of $2,187.50 for each
mercury allowance (covering one ounce), and proposed that sources may purchase allowancesfrom
subsequent year budgetsat the* safety valve” priceat any time. The permitting authority would then
deduct corresponding allowancesfrom future allowance budgets. EPA requested comment on the
need for a*“safety valve’ and the viability of EPA’s approach. See 69 Fed. Reg. at 4703; 69 Fed.

Reqg. 12398, 12410 (March 16, 2004).

EPA should withdraw the proposal to establish a“ safety valve’ to address cost uncertainties.
There is absolutely no authority in the CAA that would allow EPA to establish such a provision.
In fact, such a provision contravenes the technology-forcing aspect of the CAA. Even if such
authority existed, EPA has presented no legal or technical basisfor proposing the price of $2,187.50
as a “safety valve” price. The provision is aso unnecessary in the context of a market-based
program, and would effectively defeat the underlying purpose of the proposed cap and trade

program, which is to use market incentives to achieve timely reductions.

The cap and trade proposal is, in itself, ineffective because it would alow facilities to
purchase and to bank unlimited dlowances of mercury, a highly toxic, persistent and
bioaccumulative HAP, and thereby defer actual reductions until some future date. The proposed
“safety valve” provision exacerbatestheineffectiveness of the trading program becauseit placesno

restrictions on the purchase of future allowances, thereby creating a built-in incentive for facilities
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to purchase future allowances at the proposed “ safety valve’ price, rather than to install controls,

which may be more expensive than the “ safety valve’ price.
A. EPA lacks both authority and a policy basis for adopting a “safety valve.”

EPA lacksthe authority under sections 111 and 112 of the CAA to implement the proposed
cap and trade program for mercury. It also lacks the authority under these or any other section of
the CAA to address “the uncertainty associated with the cost of mercury control” through a* safety
valve” provision. 69 Fed. Reg. at 12410 (1* column). EPA cites no authority for its proposed
“safety valve” because no such authority exists. Infact, the CAA’ stechnology-forcing provisons,
like those that apply to HAPs under section 112, do not accommodate “ escape hatches’ like the

“safety valve,” which essentially allows industry to avoid having to install control technology.

EPA cites no reason for adopting a “ safety valve” other than to address cost uncertainties.
Thismakes no sensein the context of atrading program. By definition, market incentivesdrivethe
price of controlsunder atrading program, not artificially created price controlslike the safety valve
provision. In addition, EPA has already taken the costs of controlling mercury emissions into
account in proposing the cap and trade program. Therefore, the safety valve is duplicative and an

unnecessary and counterproductive addition to the proposal.

Moreover, there is no basis for EPA’s “capping” the price of a mercury allowance at $2,
187.50. EPA has presented no analysis to support this number and makes no showing that
establishing this price cap will still achieve timey reductions. Nor does EPA provide an estimate
of the societal costs of mercury emitted to theair. The costs of contaminated fish, lost wildlife, and
aneurol ogically diminished populationwouldlikely significantly exceed EPA’ sarbitrary cost-based
exemption. At a minimum, EPA should provide its basis for proposng this alowance price,

65



demonstrate how it will ensure continued improvement in control of mercury emissions, and how

it compares to the environmental and public health costs of mercury.
B. The safety valve provides incentive to defer emission reductions.

The state commenters disagree with EPA’s summary conclusion that sources will not be
likely to purchase allowances from subsequent year budgets unless the market allowance price
exceeds the safety valve price. See 69 Fed. Reg. at 12410 (1% column). Whilethereisno need for
asafety valveinthe context of acap and trade program, wheremarket incentivesdrivethepriceand
distribution of controls, itsexistence creates abuilt-inincentiveto defer actual emissionsreductions
by purchasing future allowances at the “safety vave’ price. Facilities can essentialy “insure’
against possible future price increases by purchasing allowances from future budgets now and
banking them for future use or sale when allowance prices increase. The fact that EPA proposes
absol utely no restrictions on such purchasesguaranteesthat thiswill bethe case. Also, because EPA
does not propose restrictions on retiring of banked allowances, this “gaming” of the system can

continue unabated and indefinitely.

This result is unacceptable when it comes to controlling mercury emissions. Mercury is
bioaccumul ative, so that present controls are more val uable than future controls. EPA’ s approach
would encourage facilities to purchase and accumulate allowances in order to defer the costs of
installing controls. Thus, the “safety valve” is counter to the very incentivesthat EPA proposesto

create through adoption of a cap and trade program.

WhileEPA’ sproposal statesthat theintegrity of the capsisensured becausefutureyear caps
are reduced by the borrowed amount, this begs the question of how valuable present versus future
controlsareto the public health and welfare. EPA totally ignoresthe fact that, once mercury enters
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theenvironment, it remainsavailablefor bioaccumulation for thousands of years. EPA alsoignores
the issue of “hot spots,” which under a “safety valve” approach, can exacerbate continuation of

localized mercury deposition.
In light of the foregoing, EPA should withdraw the “safety valve” proposal.

VIII. THE ADVISORY GROUP PROCESS CONFIRMS THAT EPA CONCEDED
THAT: (A) IT WAS LEGALLY REQUIRED TO ADOPT A MACT
STANDARD UNDER SECTION 112; (B) IT HAD NO AUTHORITY TO
ESTABLISH A CAP AND TRADE PROGRAM TO SET A MACT FLOOR
FOR MERCURY; AND (C) IT NEEDED TO UNDERTAKE ADDITIONAL
MODELING THAT APPARENTLY WAS NEVER PERFORMED.

The comments provided herein highlight the specific technical and legal flaws surrounding
the proposal to regulate mercury and other HAPs emitted from power plants. Many of these same
issueswere addressed by the advisory group that EPA formedin 2001 to assist it in the devel opment
of this rulemaking. Of note, during the advisory group process, EPA even conceded that it was
legally required to adopt aMACT standard for power plants under section 112 of the CAA, and that
it had no authority to establish a cap and trade program in setting a MACT floor for mercury. In
addition, the advisory group processillustratesthat EPA expressly agreed that additional modeling
needed to be performed in order complete the rulemaking, but that EPA did not complete this
promised modeling. The advisory group process raises serious concerns about EPA’ s devel opment

of the proposed rule. The history of this process will therefore be reviewed in some detail.

Even before EPA made the “appropriate and necessary” finding, the agency signaled that it
was interested in creating a process — in addition to notice and comment rulemaking — that would
provide stakeholders with direct input into the agency’ s setting of the MACT standard. Following

up on this stated goal, EPA on March 12, 2001, held three separate stakeholder meetings with
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representatives from industry, environmental advocacy groups, and various state, local, and tribal
parties. After these meetings, EPA determined that the most appropriate way of establishing a
formal stakeholder process was to create a separae advisory body that would serve under a
subcommitteeof theexisting Clean Air Act Advisory Committee(CAAAC), specifically, CAAAC's
Subcommitteefor the Permits/New Source Reviews/Toxics. CAAAC itsdf isastanding committee
created by EPA under the Federal Advisory Committee Act. The new advisory group that EPA
created under CAAAC' s aegis was named the Working Group for the Utility MACT (heresfter,

“Working Group”).

EPA appointed 14 origina members of the Working Group (many of whom also served on
the CAAAC itslf). These representatives came from a broad array of parties who had a direct
interest inthe MACT standard that would be set, including environmental advocacy groups, state,
local, and tribal entities, and private parties (mostly power generators and those that supply or
service the industry). An additional industry representative was added later. Whatever their
particular background or perspective, all of the Working Group members brought an exceptional
amount of expertise, interest, and energy to the process. EPA appointed two co-chairs to the
Working Group, Sally Shaver from EPA’ sOfficeof Air and Radiation, and John A. Paul, Supervisor
of the Regional Air Pollution Control Agency of Dayton, Ohio. A full list of the Working Group
members is included in Appendix A of the Working Group’s October 2002 report,

http://www.epa.gov/ttn/atw/combust/utiltox/wgfinalreport10_02.pdf.

The Working Group met for the first time on August 1, 2001. At that meeting, Co-Chair

Shaver issued aformal charge to the Working Group as follows:
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Provideinput to the EPA regarding Federal MACT regulationsfor coal-fired
electric utility steam generating units that will maximize environmental and
public heath benefits in a flexible framework at a reasonable cost of
compliance and within the constraints of the Clean Air Act. [See
http://www.epa.qov/ttn/atw/combust/utiltox/81presl.pdf.]

Indiscussing EPA’ sexpectations about thework of the Working Group, Ms. Shaver urged thegroup

to “Think outside the box...but insidethe CAA.” Id.

Neither at the inception of this process, nor at any point during it, did EPA request that the
Working Group examinewhether mercury emissionsfrom power plants should beregulated instead
under a CAA section other than section 112, or whether emissions trading could be employed to
meet aMACT floor standard. To the contrary, EPA made it clear that: @) the Working Group was
established to advise EPA on setting aMACT standard, not to reconsider whether the “ gopropriate
and necessary” finding should have been made, and b) using emissions trading to meet a MACT
floor standard was flatly prohibited by the CAA. See,
http://www.epa.gov/ttn/atw/combust/utiltox/81presl.pdf. Apparently, EPA consdered these

particular “outside the box” ideas as not lying “inside the CAA.”

The Working Group expended considerable effort over the next year-and-a-half. For
example, thefull group wasformally convened on 14 separate occasions. August 1, 2001, November
5, 2001, December 18, 2001, February 5, 2002, March 4-5, 2002, April 3, 2002, May 13, 2002, June
3,2002, July 9, 2002, August 8, 2002, September 9, 2002, October 17, 2002, October 30, 2002, and
March 4, 2003 (in addition to aworkshop the group held on May 30, 2002). Although the original
hope was that the Working Group would reach a consensus on the MACT standard, the members

fairly quickly realized that thisgoal wasunrealistic. Asaresult, the mission of the Working Group
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evolved into identifying the key policy issues presented, developing the stakeholder positions and

arguments on these issues, and reaching as much agreement as possible.

In October of 2002, the Working Group transmitted to the CAAAC and to EPA areport that
lays out its recommendations for the MACT standard. See Recommendations for the Utility Air
Toxics MACT, Final Working Group Report, October 2002.
http://www.epa.gov/ttn/atw/combust/utiltox/wgfinalreport10_02.pdf. That report documents the
enormous effort that the Working Group had made in defining the policy issues presented and in
setting forth the substance of the continuing debates on these issues. Although substantial
disagreements remained, the stakeholders had reached considerable agreement on many things,
including identifying theissues. In addition, important subsets of the Working Group were ableto
reach broad agreement on many of thekey substantiveissues. For example, amemotothe CAAAC
dated October 30, 2002, from The Clean Energy Group, Environmental Stakeholders, NESCAUM,
and the New Jersey Department of Environmental Protection documents the substantial areas of
agreement reached by this diverse group of stakeholders. See,

http://www.epa.gov/ttn/atw/combust/utiltox/casacmactmemo.doc. Asthe Working Group' sReport

itself confirms, the Working Group never considered relying on emissions trading to meet the
MACT floor, or rdying on sections of the Act other than section 112. Thiswas consistent with its

charge and with the position that EPA took throughout the process.

Despite the fact that the October 2002 report’ s subtitle characterized the report as “final,”
the Working Group did not consider itsjob completed. The group formally recognized that certain
topics needed “further investigation,” and one of its key recommendations was that EPA perform

additional modeling of the impact of the various proposals on the electricity generaing sector,
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including using aproprietary model known as the Integrated Planning Model (IPM). By this point
in the Working Group’ s deliberations, the need for EPA to do additional IPM modeling runs had
become a key issue facing the group. Although EPA had done someinitial IPM runs, the agency
recognized the need to do additiona runs, and Working Group members strongly concurred.

Among other purposes, the additional runs would test the sensitivity of the model’ s predictions to
the input assumptions used. Several Working Group members proposed specific inputs for these
runs. In particular, members of the Working Group who represented state and environmental
advocacy interests believed that a 90% reduction in power plant mercury emissions could be
achieved in a cost effective manner, and that additional |PM runs would confirm this. In order to
get more accurate |PM modeling results, EPA itself offered to “hardwire” into the IPM modeling
known information about which plants were going to install Selective Catalytic Reduction

technology (instead of relying on IPM’ s built-in assumptions).

Thefull CAAAC supportedthe Working Group’ srecommendation about having additional
IPM runs performed, and the idea was expressly endorsed by Assistant Administrator Jeffrey
Holmstead at the October 30, 2002 meeting where the Working Group presented its Report. See
Attachment B. (November 3, 2003 letter from Working Group Co-Chair John A. Paul to Jeffrey
Holmstead). EPA staff fully agreed that the requested IPM runs would provide important new
information, and they promised the Working Group that these runs would be undertaken and the
information provided to the Working Group for its review. In this fashion, the Working Group

continued its job not only with EPA’ s full blessing, but at its request.

TheWorking Group formally met on March 4, 2003, but EPA did not present the additional

modeling at that time. Instead, EPA stated that it would present the modeling at the next Working
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Group meeting scheduled for April 15, 2003. On April 1%, however, EPA postponed the meeting

and notified the members of the Working Group as follows:

Unfortunately, wewill not be ableto complete the model runsintimefor the
April 15th meeting. Therefore, we will not be holding the meeting on that
date. | regret any inconvenience that this may cause. We will get back to
you regarding a future meeting.

See Attachment C. (April 1, 2003 e-mail from Sally Shaver to Working Group members).

EPA did not in fact re-schedule the April 15" meeting. Through reading an October 2003
articleinthe Atlanta Journal-Constitution, John Paul, the Working Group’ s Co-Chairman, |earned
that EPA officials were taking the public position that the Working Group had been * disbanded”
becauseit had completeditswork. Inresponse, John Paul wrote aletter to EPA, reiterating the need

for the IPM runs. See Attachment B. Specifically, he stated:

On behalf of theworking group, and asthe working group co-chair, | request
that EPA conduct the requested IPM runs and provide the results to the
working group for discussion. Contrary to the statement in the Atlanta
Journal-Constitution, theworking group hasnot disbanded nor compl eted its
work. Once EPA has conducted the IPM runs, and the working group has
reviewed and discussed the results, then we will have completed our work.

Initsresponseto Mr. Paul’ s letter, EPA stated that it had “relied on all available ambient data and
technical/economic/modeling analyses,” however, it did not explain why the additional requested
IPM modeling runs had not been provided, or why the Working Group had been “ disbanded.” See
Attachment D (December 23, 2003 letter from Stephen D. Page, Director EPA’s Air Quality
Planning & Standards — although signed by Henry Thomas — to John A. Paul). Citing several
anonymous EPA officials as its source, the Los Angeles Times subsequently reported that the

additional modeling was not undertaken because -- after discussing the matter with White House
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officials-- political gppointeesat EPA ordered the professional staff not to undertakeit, despitethe
fact that they had determined that it was necessary to evaluate thei ssues presented. See Attachment
E. Ina subsequent story in Greenwire, Assistant Administrator Jeffrey Holmstead appears to

confirm on the record that this occurred. See Attachment F.”

Two important conclusionsare evident fromthishistory. First, at no point duringtheentire
Working Group processdid EPA provideany hint that it believed that it could comply withitsduties
under section 112 of the Clean Air Act other than by setting a MACT standard pursuant to that
section. Second and most important, EPA put out its proposed mercury regulations apparently
without performing the modeling that the members of the Working Group and EPA’ s professional

staff considered critical to understanding the issues presented.

: On March 19, 2004, the Massachusetts Office of the Attorney General (OAG) has
submitted a Freedom of Information request for: all records relating to the use of the Integrated
Planning Model (IPM) in connection with the impact on the dectricity generating and fossil fuel
industriesof proposed EPA standards for the emission of mercury from power plants, including but
not limited to any communications about whether to undertake IPM modeling runs, and any
discussions about the actual or anticipated results of such runs, and the resultsof any modeling runs
actually performed (other than those results already disclosed to the Working Group for the Utility
MACT formed under the Clean Air Act Advisory Committee Subcommittee for the Permits/New
Source Reviews/Toxics). Intheresponse that the Massachusetts OAG received from EPA on June
21,2004, EPA withheld, asallegedly exempt from FOI A’ srequirements, documentsinthreegenera
categories: (1) EPA staff notes; (2) analytical documents; and (3) EPA internal correspondence. The
state commenters reserve the right to supplement these comments based on documents obtained
through an appeal of EPA’s FOIA decision.
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IX. EPA IS REQUIRED TO PROMULGATE AN APPROPRIATE MACT
STANDARD FORALL POWERPLANT HAPS EMITTED IN SIGNIFICANT
AMOUNTS FROM COAL- AND OIL-FIRED EGUS.

Based on the December 2000 regulatory finding, in which EPA found that it was
“appropriate and necessary” to regulate EGUs under section 112, EPA added coal- and oil-fired
EGUsto thelist of source categories under section 112(c). See65 Fed. Reg. at 79826 (1% column);

See dlso 67 Fed. Reg. 6521, 6522 (February 12, 2002). As a listed source category, the CAA

requires EPA to promulgate emission standards for all HAPs emitted in significant amounts. See

42 U.S.C.A. 87412(c)(2); see also National Lime Association v. EPA, supra, 233 F.3d at 634. The

CAA does not authorize EPA to pick and choose which HAPs it will regulate. |bid.

Inlight of thelisting of EGUs asasource category, and in addition toits proposal to regul ate
mercury and nickel emissions from power plants, EPA must also promulgate appropriate emission
standards for other power plant HAPs that are emitted in significant amounts from this source
category. Although EPA identified mercury emitted by EGUs as the “HAP of greatest concern,”
65 Fed. Reg. at 79827 (1¥ column), there are many other HA Ps emitted in significant amounts from

this source category that result in adverse human health or environmental effects.

For example, in the December 2000 regulatory finding, EPA concluded that non-mercury
HAPs, including arsenic, chromium, nickel and cadmium are* of potential concern for carcinogenic
effecty,]” and that dioxin, hydrogen chloride and hydrogen fluoride are three additional HAPs that
are “of potential concernand may be evaluated further during the regulatory devel opment process.”
65 Fed. Reg. at 79827 (3 column). Y e&t, in the preambleto the proposed mercury rule, EPA stated,
without explanation, that, although it intendsto continueto study these pollutants, these pollutants

do not pose any public health hazards that warrant regulation at thistime. 69 Fed. Reg. at 4688 (3"
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column). EPA went on to say that even if it found that these non-mercury, non-nickel HAPs do
warrant regulation, they could be adequately regulated under section 111. 69 Fed. Reg. at 4689 (1*
column). Thus, EPA proposedthat it isbothinappropriateand unnecessary to regul ate non-mercury,

non-nickel HAP emissions from coal - and oil-fired EGUs under section 112.

EPA’s decision not to regulate the other HAPs emitted by coal- and oil-fired EGUs
completely disregards the mandatory requirements of section 112, which are triggered by EPA’s
scientificaly supported decisiontolist EGUsasasource category. Theonly way for EPA tolegally
avoid this obligation is to delist EGUs as a source category under section 112(b)(9)(B)(ii), which

for the reasons set forth in Section 111. C and D above, EPA has failed to do.

In fact, in prior rulemakings, EPA has followed the requirements of section 112 and has
regulated all HAPs emitted in significant amounts from a source category. Most recently, EPA
promulgated emission gandards under section 112(d) for HAP emissions from the industrial,
commercial, institutional boilers and process heaters source category.” See National Emission
Standardsfor Hazardous Air Pollutantsfor Industrial, Commercial, I nstitutional Boilersand Process
Heatersor “I1B MACT rule,” OAR-2002-0058 (February 26, 2004). Amongthe HAPsregulatedin
that rule are: arsenic, cadmium, chromium, hydrogen chloride, hydrogen fluoride and various
organic HAPs, which are the same HAPs that EPA concluded in the preamble to the mercury

proposal posed no public health hazard.

Inits adoption of the IB MACT rule, EPA stated that:

*

The state commenters are not commenting on the merits of the specific emission
standards adopted, or any other specific provision of that rule.
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Exposureto high levels of these HAPsis associated with avariety of
adverse health effects. These adverse health effectsinclude chronic
health disorders (eg., irritation of the lung, skin, and mucus
membranes, effectson the central nervous system, and damageto the
kidneys), and acute health disorders (e.g., lung irritation and
congestion, alimentary effects such as nausea and vomiting, and
effects on the kidney and central nervous system). 1d. at p. 14.

Although EPA concluded in the preamble to its mercury proposal that there were uncertainties* so
great that regul ation of such|[non-mercury and non-nickel] pollutants do not pose ahazard to public
health that warrants regulation,” it concluded in the IB MACT rule that arsenic is a “human
carcinogen,” cadmiumisa“ probable human carcinogen” and chromium isa“human carcinogen.”
Id. at pp. 16, 17, 18. EPA aso concluded inthe B MACT rulethat chronic effects occur asaresult
of exposure to hydrogen chloride and hydrogen fluoride. Id. at pp. 19-20. Of note, the emissions
of these non-mercury, non-nickel HAPs are much larger from coal- and oil-fired EGUs than from

industrial, commercial, and institutional boilers and process heaters.

Inlight of the scientifically accepted chronic and acute health effects caused by exposureto
non-mercury, non-nickel HAPs emitted by power plants, EPA’s own statements and conclusionsin
thelB MACT rule, and the requirements of section 112 of the CAA, EPA should reviseitsproposed
determination that the regulation of these HAPs is both inappropriate and unnecessary, and should
initiate rulemaking to adopt appropriate emission standards under section 112(d) for these and any
other HAPs emitted by coal- and oil-fired EGUs in significant amounts. However, because of the
health and environmental impacts of mercury pollution already recognized by EPA inits December
2000 regulatory finding and el sewhere, EPA should proceed with the revisionsto the proposed rule

addressing mercury and nickel emissionsfrom EGUs expeditiously and in amanner consistent with
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the comments set forth herein.  EPA should not postpone the regulation of mercury and nickel

pending itsreview of the other HAPs emitted from EGUs.

X. CONCLUSION

For all of the reasons set forth in these comments, EPA should withdraw the current
proposal, and should expeditioudy promulgate an appropriate plant-specific MACT standard that
regulatesmercury and nickel emitted by power plants, asrequired by the CAA and EPA’ sDecember
2000 finding. Inaddition, EPA shouldinitiate rulemaking to adopt plant-specific MACT standards

for all other HAPs emitted in significant amounts from power plants.
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ATTACHMENT A

Demonstrating that EPA’s variability analysis for the MACT Floor is error-filled
(in support of subsection IV.B.2.a.iv. of our comments on proposed Section 112(d))

We show in this Attachment that EPA’s calculation of MACT floor values for existing sources is
erroneous. First, we reiterate that variability cannot be included in the MACT floor calculation if
EPA has already chosen to include variability in a rolling-average compliance method. This
would be disallowed as “double-counting,” as discussed above in subsection [V.B.2.a.i of our
comments. Assuming that EPA adopts a rolling-